— gp er 


> 


\ \ L | : ; | + Weg ; 

A : : 2 : y « | 4 45 4 

| | "+ 1 
* 'T E 3 | 


7 . ie 


c IMPRISONMENT * ENGLAND; 


Irn 


Tur HISTORY oF ITS PROGRESS, 


A * 5 
03JEeTIONS ro 17s POLICY, 
| 4s C2 | nr. | . 
7 Tre. INTERESTS or exxprrons, 
THE PUNISHMENT, on PROTECTION or praTons 
7 THE PRINCIPLES AND GENERAL LINES OF A PLAN „„ 
rox AMENDING THE PRESENT LAW ; „„ 


AND. 


AN APPENDIX. or | NOTES. 


By THOMAS MACDONALD, „Fein = 


g or THE INNER TEMPLY; BARRISTER ar LAW. | 


LONDON: 


- erInTED FOR 3. MURRAY, | n · 35 FLEET STREET, 
u. pœc. xel. g 


— = - = — — — 
— - 
— « 4 
= — 
ok 
3 — 
5 — —— 
— 
— — — 
. 5 
3 — 2 
__ 2 2 
oe — 5 
— 
2 
—_— 1 
— — —— 
—— 
rr : - 
. = 
— - 1 


2 


\ROM _ 1 diſcuſſions i it add ee that 


= = the preſent laws of arreſt upon actions, and f 
1 impeifonnient for debt, are yet conſidered by many 1 


1 as, upon the whole, productive of general good = 


conſe QUENCES, | The author of this treatiſe, which _ 


was written upwards of two years: ago, has there- 


fore been induced to publiſh it. He has endeavour- 1 8 


= - ed to place the ſubject in all the different points of -... 


view of which it was ſuſceptible; and might have 
added 2 


Pq regular plan for amending that branch of 
| the law, which his 1 inquiries and reflections had en- 


abled him to form. — But, in the preſent mode of 92 


communication, he has thought it more becoming 
to offer only the principles 2nd; general ideas on 


7 which that plan proceeds. Theſe will be found i in 


the concluding chapter. Its objects are, by means 
5 of a plain and practical courſe of proceeding, to: 
render impriſonment for debt more beneficial to the 


1 fair creditor; and leſs oppreflive to the honeſt oo 


debtor.— On the one hand, to remove as much as 
poſſible the creditor' 5 juſt complater of 1 its incflicacy 5 


ED me been to wiſely che 


vi ADVERTISEMENT, 


: as a eeuy, and on the other, to 9 FEY 


argument, on the part of the debtor, for the neceſ- : 


ſity of fuch occaſional acts of N as . * 


ne abo, of rn. 


N THE counTY or YORK, 


ke. &e, 3 | 


E H EN I do auff the _.... 


= honour of inſribing the following ltle 1 2 


work to your Lordſhip, x cannot pre- 


8 fume to think that + by any expreſion of 5 


DEDICATION, 


| DN my perſonal reſp I ſhall add to the Le- 1 
5 0 neral eſtimation in which you are re juſtly 
| held—But I gratify myſel{—And, if I 


E had no o ſuch motives as act upon my mind 5 


5 with regard 1 to > your Lor rdfhip, the idea ” 
- of Placing your name at the head of a 

Treatiſe on Civil Imprifonment would i 

© naturally ſuggeſt itſelf, The exertion 


—_ you made kor obtaining an alteration of Mi 


our municipal law on that important fub- | 


N ra ought not ſoon to be > forgotten. ” 


For my part, knowing, | - as S x do, 3 


| thoſe ſentiments of juſt and correct hu- 


manity, and that liberal, Vet guarded SE 
9 reaſoning on which your Londhip pro- 


J 8 | ceded, 3 


pEDICATION. 


ix 


5 eeeded, I cannot refrain from faying, that or, 


* | you there diſplayed | a- public ſpirit, of 


| that character and deſcription, which i it 1 


js not t Aattery t to col. 


wn de e 
ur ond, 


| Your Lordſhip's moſt obedient, 


| And moſt humble ſerving, 


ü 108 Temple, 


March 71. 
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7 HE author of the. following treatiſe khows 
| little of his own mind, if any thing i it con- 


| tains 24s juſtly be aſcribed to a preſumptuous and 5 5 | 


intemperate ſpirit of reformation; which, even in 


matters of municipal law, abjures all reſpect for 1 


8 _ eſtabliſhed practice. He admires the genius of "= 
that philoſophy which reſiſts the prejudices of habi- 5 


tual opinion, and penetrates to the true character 
E of things: but he 1 15 well convinced chat! its reaſonings 1 


are often too abſtract for application; 5 


good to be derived in particular inſtances from ” 


9 5 frequent alterations of fixed and familiar laws, 7 


would upon the whole be far gverbalanced by the . 


uncertainty ariſing from perpetual ftuctuation. er 
the timid pedantry of that ſubmiſſion. which too 8 
often fetters the minds of men, has nothing in it 


do bear the teſt of candid reflection. Bending „ 


5 every abſurdity with implicit obedience, it denies 


to ſociety all the benefits of experience; and aims 


_ prepoſterouſly at holding ſtationary, what muſt for os 
ever be Progreſſive. Es oo 


Numberlefs | 


xii PREFACE. 


Numberleſs are the inſtances * might be 


: ON mentioned of long ſubſiſting errors or defects in | 
„ important laws, both civil and criminal; ſuch as 
could not, but for the lazy habits of prejudice, G 


been ſuffered to remain for any length of time. Till . 
tte year 1690 a landlord who had taken or diſ- 
=: trained his tenant's goods for rent could not by any . | 
„„ poſſible means ſell or diſpoſe of them for his pay- 
ment. Till 1702 + in trials for treaſon or felony, "- 


the witneſſes for the priſoner were examined with- 


e oath; while the teſtimony of thoſe againſt him 
- had all the credit of that ſolemnity. Till the year 
1᷑506 J, a perſon convicted of a crime which the 
| la held to be clergyable; that is, ſuch as ought. 3 
„„ for the firſt offence to be puniſhed with death, 
=—_ nevertheleſs hanged, if it happened that he had 
mio been taught to read. It was not till the ſame 5 
| year 1706, that thoſe groſs and palpable practices 
which diſgraced the courſe of judicial proceedings, | 
dn famed the ſubjcct of the amending ſtatute ß 


5 een Anne 9 (penned and introduced by the great ; 


Lord Somers) were lopped off, or in part reſormed. 8 


3 And till ſo late a per od as 1727. | the ſimple caſe of 
ITS = 8 two contending parties having mutual debts was 5 
5 unprovided ſor; ſo that iced of ſetting of the 
done demand againſt the other, and having one 


e for the Os two. diſtinct actions 


2 William 2 and wen, a, 1. e. 6. 8 1 Anne, ft b. 2 e. 5 1 


1 4 4 Anne, 61G 
| 2 Geo. 2. c. 22. 


and. 


PREFACE. i 


| at jadgments were neceſſary. 1 bee are but = 
1 examples. h 


The aifting Ee 0 civil impri ſonment, or, in 5 


other words, the laws which in this country give 
to plaintiffs and to creditors certain powers over 
the perſons of defendants, only becauſe. plaintiffs 
make oath in ſupport of their claims, c 
vent debtors, only becauſe they are inſolvent, without 


even profeſſing any purpoſe of diſcrimination, form - 
3 ſyſtem, 1 in all its parts, ſo ſingular, and apparently 85 


Ip fo repugnant to the general ſpirit of our juriſpru- 


1 before the public.— — 


1 dence, that the author of this treatiſe could . 5 
refrain from making an exertion to bring t- fr 
= But he would not be miſe 
8 underſtood. Hei is aware of that dangerous ſpecies . 


LT : of bigotry which wears the character of liberal 


opinion; and, while he reprobates the laws of ar- 


reſt and civil impriſonment, as they now ſtand, _ 


| he accedes without | heſitation. to the following 8 


. | poitions. | 5 


5 t That no 1 or . eſtabliſhed 192 As 35 
ought to be altered or ſuppreſſed, till by clear de- : 
. monſtration it is ſhewn to be eſſentially pernicious; + . 
and that the hiſtory of ſuch a law or legal practice, | 
N however clearly its origin and extenſion may be 


| thereby ſhewn to have ariſen from an abuſe of form = | 


Or perverſion of principie, ought only to have the 


5 effect of mecting that if PEPINces or up xerftitious 
reverence, ; 


xiv PREFACE. 


reverence, which N enquir—beyond that _ 


uo That r no kw al. hi neceltary | 


or wiſe it may be, can ſtand the teſt of reaſoning = 


tom extreme caſes of private hardſhip e or injultice 1 
op buffered by individuals under i its s abuſe, - . 


” 7 


diy, T hat whatever may! hw be e the 1 


5 7 the arreſt and ſudden impriſonment of debtors, 0 


or thoſe who are ſolemnly charged as ſuch, are now, 3 


. in certain e W neceſſary. | 


- 0 h chat a a Seer is ravely a vide. 1 
© © tive oppreſſor of his unfortunate debtor; and that 

. fraudulent or diſhoneſt debtors, are far more nume- "OY 

5 . chan cruel creditors, | ” 5 


5 is was ; with the full enen * web \ truths 5 
4 upon his mind that the author proceeded to con- 


— : fider the preſent ſubject, and treated it in the man- 


ner he has done. Every preſumption is in favour 


ofa ſyſtem, which, though frequently the ſubje&t af- 
complaint, has yet ſubſiſted for centuries. It was 


- therefore neceſſary, by deſcribing its origin and ac-- | 


companying it in its courſe, to ſhake the aſcendancy 


| which, to the excluſion of fair reaſoning, it had | 

gained. The frequency of fraud, and the groſs I 

De violations of common honeſty and juſt ſentiment, 
| which the unprincipled and ungrateful conduct of 


. many debtors was | for ever Feen to the general 
view, 
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view, . to keep back the miſeries of i innocent 4 


and unfortunate men, who ſuffered as inſolvent 
| debtors, from the attention which in juſtice . 
deſerved. It was therefore neceſſary to bring 
1 forward to obſervation in the eircum- . 
ſtances which truly belonged to them. . a 


| | miſapplication of the principle, That no We is to | 


be cenſured becauſe injuſtice may be practiſed 8 


* under its abuſe, every law, however noxious and . 


| 5 unjuſt, if not always the inſtrument of iniquity, : 
. might be placed beyond the reach of objection. - B 


Was therefore neceſſary to ſnew that the root of the 


evil was the want of principle and conſiſteney 6 
the law; that the various miſchiefs it produced 
aroſe, not from it abuſe, but from its regular exe- 
25 cution; that it ſwept over all, without diſcrimina- 5 


Ee : tion; Was leſs frequently beneficial to the honeſt 5 


5 creditor, than convenient for the extortioner; and 5 
n ſometimes promoting the ends of juſtice, pro 5 


moted chem by chance. 5 


| It gill PERCY to anticipate thoſe arguments 
5 which, 1n order to balance what cannot be the ſub- 


1 ject of diſpute, ingenious men are ready to ſupport 
upon ſpeculative ideas of ſome general good. With 
chat view it was only neceſſary to try the law i in 


| Ly ve Ee of es ca 


5 far an for to prove . an 1 ei, hou 5 


85 offering i the means s of remedy, is is but an ; unprofitable ny 
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xvi PREFACE. 8 
uſe of wards. The concluding chapter, therefore, 
ſuggeſts certain principles and ideas, with a vier 
_ to the formation of a new law, for the great ends 
| of protecting the unfortunate; puniſhing the diſ- 
| honeſt; inducing the diſcharge of debt; ; and check- I 
3 che N of credit, e . 


ES. | | a. 


PAR 


CHAP. . 


E7 be je Epatimen f the opere. Courts 1 1 Law, 1 : | 


4 HE ſuperior courts, which have been long | 


1 eſtabliſhed in England for the various pur- 


poſes of judicial adminiſtration, are at this day, as 


=. courts of original juriſdiction, the nobleſt ſeats * 


85 juſtice 1 in the world. It they have not been always 3 
ſo if there have been times when the y were defil- 
dd by corruption, or diſgraced by ignorance, the 


1 people can look back, and, with a fuller ſatisfaction, — 
rejoice in the ſure poſſeſſion of whatever Nw the 5 | 


VE of their country have given them. 9 
N The old Saxon juriſdictions, which, 1 the C. : 
tematic 1 policy. of 4 Te ed, had diffuſed the equal ad. 


1 miniſtration = 
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. A TISE 
inifiration of juſtice over the remoteſt parts a 
the kingdom, were ſuperſeded or aboliſhed by the 
Aula Regis of the 8 The judges of that 
= great tribunal were the king , the chief jucticiar, the 
great officers of ſtate, and the greater barons of par- 
Ln lament. Subſtantially therefore, and in truth, me - 
diſtinct functions of magiſtracy and of legiſlation 5 
were engroſſed and exerciſed by the fame perſons, | 
Mm. collected body, with the king at their head, 
T. and under his direction, they. made laws. They 125 
e ee then the great council of the nation, and ob. 
tained the name of Parliament. In ſeparate com- : 
RE 1 mittees they applied the laws: they were then con- - 
DS — ſidered a as the Judges of ſoveral 8 = 
DOR The chief Juſticiar preſided over their Gelben 5 
N tions. He was the next man to his ſovereign in 
DO ": "rank, and often ſuperior to him in "conſequence; £22 
CTCertain per ſons learned in the laws, calle d the king „ 
. juſtices, were appointed to inſtruct theſe great men 1 
5 in the law upon the ſubjects before them; but it 
55 did not follow that the law was to be o applied— I 
"he. rights of the parties were often a 1 omlary : 
object. . . e 7 


In this ſtate of things it ivy kanpehed: chat 


„ th private conteſts among the people were either | 

„ left to work themſelves off in the violence of ani- 
8 moſity and diſcord, or to be brought from the moſt 

: diſtant 7 parts, before this royal court, which followed PE, 

the perſon of the king wherever he went. It was. ay 

therefore one of the proviſions of Magna Charta, 

| that the Common Pleas, reſpecting the rights and 


ranſac tions 


| on CIVIL IMPRISONMENT. oF: 
| 3 of the people among themſelves, ſhould 


not follow the king, but be determined i in ſome 8 


certain place. Thus a branch was, in effect, ſplit off 
from the Aula Regis, and a diſtinct court of Common 8 
8 Pleas became ſtationary in Weſtminſter „„ 
5 Tet the Aula Regis was {till a vaſt and unwieldy ; 


; machine, the unequal preſſure of which was ſeverely - 


1 felt. It had long affected the power « of the ſove- 


reign, as well as of the people : : for thoſe who held 5 
. adlininiſtration of juſtice (as that which went 
under the name of juſtice was then adminiſtere 5 


held the command of the! eingdom. But this r 
3 hardly be ſeen by men who. blinded by the rude N 


poaſſions, the groſs ſuperſtitions, or the narrow 


ambition, of barbarous times, had therefore 0 


. ideas of their own - intereſts. | It was Edward e 
the rſt WhO diſcovered the neceflity of breaking 


= down the Aula Regis, for the ſupport of royal autho- ” 


1 oy” But ro divide! its powers without loſing them, 


| i 5 : abi. 


a8 4 talk. which called for all his vigour. and EY: 


In delegating che 3 8 of magiſtracy, it na- 


ttrally occurs, that certain ſubjects can hardly 6 
25 brought under the immediate. inſpection of the ſo- Le 
vereign himſelf. Such ſubjes comprehend the . 


be e queſtions 1 ariſe in the civil affairs of ro 


the people, and req? tire a minute and laborious at- 


tention to all thoſe intiicacies in the application EE, 
es municipal li which ſooner or Later, i in every ſlate, 


= See Hargrave note 8 on 1 Ind. note 2. 71 b. | 
B 4: 5 1 1 5 reſolve. 
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reſolve themſelves into a ſcience; increaſing in 
magnitude and difficulty, as the rights of the 
people increaſe in value and variety. The ſuper- 
intendance, management, and controul of 8 
revenues and accounts, form another branch, which : 
5 cannot come under the immediate care of a mo- 
1 narch. But when theſe different articles are dele- 
gated, thoſe which remain are the fit and neceſſary : 
1 5 objects of his peculiar attention. As the father, 
1 protector of his people, it is his duty to guard 
ftom injury the lives and perſons of his ſubſects ES 
as the great keeper of the peace of the Pe, he 
* bound to watch over its preſervation. | 5 


It is the chief char acter of every ite eſtabliſh. 


5 ment, to follow and give effect to the natural order 
of things. The diſtinet departments under which 
” the objects of judicial authority thus naturally rang- 1 
1 ed themſclves, were therefore wiſely reduced 1 mba: -; 
regular Hſtem | of policy by Edward. While he 
founded, or rather reſtored, a variety of inferior 
juriſdictions, or ſubordinate miniſterial offices, for 
the neceſſary purpoſes of ſpreading abroad over the 
different parts of the kingdom, and extending to 
cauſes of all civil defer] iptions, the ſalutary powers e 
1 of juſtice, t the grearer and more weighty ſubjects of 
5 inveſtigation were formed, in the above order, into 
three ſuperior juriſcictions. The firſt· mentioned = 7 
8 branch of affairs fell. under the Juriſdition of the 


*T he word Kerle; is uſed; becauſe the great barons of 


— been. fil retained the fupreme appellate juriſdition « over 
1 5 the k king dom. my "7 : | | 2 | 


5 ut 2 


ON CIVIL IMPRISONMENT. e 


"Tout of Common Pleas, which. had been before 7 85 


fl xed at Weſtminſter, by virtue of the Great Char: - . 


5 ter. The ſecond was made the department of cer- 


tain officers ſtyled Barons of Exchequer, whoſe chief 


functions were more of a miniſterial than a Judicial 
5 nature, but who, in exerciſing their authori ty, re- 
ſpecting the king's accounts and revenues, over the - 
king's accountants and debtors, ſoon acquired an 
ampler juriſdiction. Whatever remained of the 
functions of magiſtracy, ſtill continued more im- 


mediately ; in the hands of the ſovereign, and formed 


„ royal juriſdiction, which comprehended not only 


F127 ſuch higher objects of cognizance as directly affect- TO 


5 cd the lives and perſons of individuals, or the peace ; 
ol the public, but alſo the controul of inferior Jurif= 
dictions, and ſuch cauſes of complaint as admitted 


of no preciſe definition, or. had no other means of . > 
. remedy. This high juriſdiction was exerciſed by 1 
. court in which the king himſelf was underſtood 0 


oa. preſide. On that account, and! in contradiſtinction = 
= to the Court of Common Pleas, or Common Bench, it 


Was emphatically ſtyled the Court of King Bench; _ 
1 and poſſeſſed, inherently, ſuch powers of legal dil- . 


cretion, fuper intendence, and pre-eminence, as were 


ſufficient, 1n every poſſible caſe, to prevent : a defect 
5 either of public or of private Juſtice “. w 


© oe W's The above! 18 preſented as: no more chan a general etch 
. the or igin of the ſuperior courts; which the author has briefly Ro 


© diawn as proper introductory matter to his main ſubject. Par- . 


ED : ticular deſcriptions of the courts will be found in Bractou, Britton, 5 


2 85 5 and Fleta; and moſt of the eminent writers of the law have | = 
OY treated of them My and e. 


vo. = CHAP, 
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CHAP. 1. 


w Origin if tht 4 ferent Modes of Wah Parites : 


Ws, 46 the Courts Ed * 5 Bench and. Common | 
Pleas. „ 


: THE eſtabliſhment of Uifſerene Jr doe 8 


for the determination of private diſputes, 


5 with the neceſſary powers for compelling obe- 
8 dience, gives effect to the due and regular courſe 
of law: but it alſo ſerves to introduce 2 ſpecies of 85 
5 treſpaſs upon the peace of individual 15 perhaps . 
much leſs dangerous 1 in its conſeq nces to the hap- | 
- pineſs of the people, than even the violence 1; 
8 open outrage. . * is not then enough that ä 
law provides means for the ſecurity of right, or the 
reparation of civil injury : it muſt likewiſe guard 
_ againſt their abuſe; that they be not perverted for ; 
TT the purpoſes of levity, reſentment, or extortion. 
: The judges of the Court of Common View, > 
acting purely by delegated authority, iſſued their 
. proceſs i in general by virtue of a power expreſsly Te 
- given them, in every particular inſtance, by ſpe- 5 
. cial Warrant, ordering the party to appear N 
fore them. T hey could not of themſelves call par- 
ties before them“: that power ſtill remained wit 
. king, and was exerciſed by his officer Who had — 
— apts of his 3 88 ſeal, ſtyled the Chancellor, I 


* | Appeadis, A. 32; 


| Whoever 5 


ON clvil. IMPRISONMENT. 2 1 


| Whoever had a complaint againſt his neighbour in 
matter of civil right, was obliged to apply for 
de means of a remedy to the chancellor. His duty 
it was, in chancery, to hear the party complaining 

| upon the particular nature of the complaint, and to 
give him a writ, or warrant, ſhortly deſcribing the 
cauſe (from which theſe writs were denominated _ 
| Brevia *) directed to the ſheriff, for the purpoſe of i 
obtaining ſatisfaction from the party, or his appear- | 
ance before his majeſty's 8 juſtices | at Weſtminſter wo 
eder to the charge. But the writ or warrant thus 
iſſued by the e Was qualified with an ex- _ 
85 condition that the plaintiff ſhould give. ſecu- dn 
rity, by finding pledges or ſureties, for his proſe- 2 
cuting the ſuit with ellect; ſo that if he proceeded 5 
ident grounds, or from malice, he might =_ 
on by a fine to the king for this abuſe of the 
forms of jultice, and treſpaſs upon the peace of his 
— kubje&t. | Till the plaintiff found good ſubſtantial : 
ſecurity to that effect, for which the ſheriff v was an- = . 
| fwerable, the ſuit could not be commenced, ne 

Thus the Court of Common Pleas de its : 

power of proceeding from the ſpecial wartant - rr 
Writ of the king, iſſued by his Chancellor ; and : En 


NW: Appendix, B. ˙5 Appendix, 9 N 
1 What i is here ſtate d applies to the general juriſdiction of the e 
Court of Common Pleas in common actions, and when the par- 5 
ties were not officers, miniſters, or privileged perſons of the | AR 
court. Where ſuch perſons are parties, the Court of Common 
N « may hold plea by bill, without any original writ;” and. 
” boy may alſo grant probilicions « to keep as well temporal as 
15 eccleſiaſtical courts within their bound and juriſdiction, without 5 
5 WF originator les depending.” 3 2 99. 35 Eg 
„ „%% / / none 
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. TREATISE 

that writ put a negative upon proceeding, if Kao: by 

Sg rity was not given for a fair and vond Jr 1 8 8 N 5 
8. tion of the ſuit, 2 


No fuch preliminary warrant "IRE Chancery was 


however neceſſary i in the adminiſtration of the king 8 
oy reſerved and pre- eminent juriſdiction reſpecting : 
ſuch matters of private right as were alſo of imme- 

0 diate public concern; and whatever contained i in it 19 . 
8 any ingredient of criminality, was matter of imme- _ 
1 diate public concern, falling properly under ww 

„„ pre- eminent juriſdiction. There the ſovereign : 
| exerciſed, by his judges, his own inherent functions; 
and precepts or warrants, of courſe, and in the firſt 
Oo inſtance, iſſued from his own Court of King s Bench, N 
. for bringing delinquents, or accuſed of for- 5 
on ible 1 injuries, before him“. % 


* See the mode af bringing defendants before the Court of 


. Fadhoue Chap. X. PS. 8 


CHAP. 


ON CIVIL IMPRISONMENT. 9g. 


CHAP. un. 


8 Thee extreme kris with regard to 7 Perſonal Li. 


_ berly, 1 the antient b Proceedings « at Law, in | Cit . 


Matters. e 


FT HE original v writ or warrant which ified from - 


Py rected to the ſheriff; and 1 it might naturally e 


3 that the law gave him power in all caſes without „ 
diſſtinction, in executing his warrant, to „ 


5 party, if he diſobeyed, before. the court by Bie. i 


But this was not the caſe—his warrant was only the 


bobriginal ground of certain writs and proceedings; : 
the courſe and operation of which give a juſt ideen 
of that exceſſive regard which in "thoſe days wass 


paid to perſonal freedom, even in the exerciſe of the 


Pm Chancery for bringing before the court the ; 
party charged with an injury purely civil, was di- 


higheſt and moſt e . of civil autho- „„ 


rity *, : 
After 3 afts of witful diſobedience . 


contumacy, by not appearing in court, the defen- 


” dant was ſtill ſuffered to be at large, and perfect r maſ- . 


ter of his perſon; and as, perhaps, he never had any 


_ property to loſe, or what he once had (which might 


have been ſufficient to pay the debt) had gone to N 


- "me king upon the writ of diſtreſs which iſſued for | 


. 15 diſobedience, all the ſubſequent writs and war 15 


N 1 he 890 . of theſe writs and proceedings 19 dated in i the : 
Appendix. D. pp - 1 
rants 


8 TREATISE Deen” 
N rants Which ſucceſſively followed, were fulrninated 
£ againſt a ſhadow. Ts 8 


It again the defendant obeyed the original v writ, -by ; 


N appear ing in court, and judgment paſſed againſt 98 
him, then ſtill his eſtate 880 was anſwerable—his | : 
Peron „ „ 8 
1 Such was the courſs of legal cli t 
f Th man charged at the ſuit of another with the 
5 breach of an obligation purely civil. But where 
the i injury was attended wich violence, and therefore 5 
the caſe had ſomething criminal i in its nature, or, as 
the law-books expreſs i it, ſevoured of criminality, his 
perſon was not fo inviolably ſecure, even where 
the proceedings, ſubſequent | to the original writ, = 
iſſued from the Court of Common Pleas. He was 
liable, in an action of that nature eventually 3 
impriſonme nt; but only 1 in caſe. he had” no Property . 
to diſtrain, and not till alter repeated warnings bad : 
been given him “. 3 


When a defendant, having kak Ke | into 


5 court by force of dif eſſes executed againſt his „ 
= fects, had judgment g given againſt him, he was order- 8 
„ec to pay a fine to the TRE for the public offence 
i he had committed; 3 and till that fine Was paid Fo he | 
was detained i in cuſtody on account of the public; but 

| ſtill, if he ſatisfied the king for the intereſt of the 
EM public, the private creditor could cnly attach his 
8 property; „ he had no power whatever © over his per. 115 
e 5 5 . 


» Append k. f Gillerts Lan el Executions, 2 3— 


Her- 
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'. 1 A P. Iv. 5 | oy A 
4 Rae. | 


rr was a wild. and unvarrantable liberty, which, . 
I in any caſe, ſuffered a private individual to ſet 1 
. a obſtinately againſt civil authority, by . 
5 peatedly contemning a lawſul command, which it 
was at all times in his power to obey. The origi. 
nal complaint might not charge him with any =_ 
8 cumſtance of violence againſt his neighbour ; but ane 
be became criminal by his ſubſequent 3 . 
His contempt made him an offender againſt the . 1 
PS public, and therefore ſubjected his perſon. „ 
cCoercive power of public authority. e neee 
original charge was for an injury attended with cir- i 
cumſtances of force and outrage, his refuſal to ap- 
pear in court was a proof of his guilt; and the 
. violence he had committed againſt one, was ſufil- 
cient to ſhew that his liberty, while he remained | 
unpuniſhed, Was dangerous to all. 
| Yet this extreme of e PR Ws has been 
extolled as antient Engliſn liberty—for as ſuch 1 it is 
deſcribed 1 in the ec of thoſe men, Who, 
in viewing the rude and unprincipled ſimplicity of © 
former times, are for ever dreaming of the ideal 
= felicity and viſionary virtues of a golden age. 
„ THe legal hiſtorian can inform us, that the per- 8 
ſeons of men were often placed beyond the reach of 
public reſtraint, that they might be the furer vic- 
„ of private a 


3 CHAP. 
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The "ry LW of Impr amen: for a Civil Mes; Unace : 


before annexed to acts of open violence, extended : 
itſelf to the impoſitions practiſed under all the 
5 different modes of fraud and artifice. But till 
the aus «opted. that idea, it may well be con- | 


CHAP. v. 


"Pe ” Farce, introduced in nach VF. the — 
*DAKONS: PO. 


? 


D H E 3 bom that « extreme of private 5 7 
_ perſonal freedom, which counteracted the ne- 


1 ceſſary powers of civil authority, to its oppoſite = 
treme, which defeated their beſt Purpoſes, i is now | 
: f to be traced, . 
. bly 5 4 that the idea of 3 1 
. 1 a man of his liberty 1 in any caſe, where he had not 
forfeited it by the commiſſion of ſome act of open 5 
violence, could inſinuate itſelf into a ſyſtem of laws _ 
wWuhhich roſe upon the foundation of a great r 
olf liberties*, In very early times, diſhoneſty, or 2 1 
N diſregard of the rights of others, aſſuming one uni: 
form rude and turbulent character, effected its pur- — | 
— Poſes by forcible means; but when the rights of 
. individuals were guarded by che powers of a ſocial 8 
„ compact more cloſely united, and better braced, N 
diſhoneſty had to ſteal towards its ends by ſecret os 
. artifice, falſchood, and treachery. | 


By degrees, therefore, the idea 1 had. _ 


Cl Appendix, P. 3 
ceived 
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8 Neven what enormities were committed by men, | 
who having no property to loſe, and nothing to 
fear for their perſons, committed them with” im- 
punity: yet it was ſome conſiderable time before me --- 
laws did adopt that idea. The complaints of the 


: poor and dependent could ſeldom reach the ſeat E 


| government; and in thoſe days every man Was © ws © 


os : and dependent Who was not great. 


It was not therefore till the great felt che evil that 


ü a remedy | was thought „ It had become a com- | 


mon practice with bailiffs and receivers who collect- 


ed the rents of the Barons, to. abſcond, without 


3 rendering an account of the ſums they had received. INN 
= "Ul. ſuch a caſe the thought was natural, that the 


| perſon of the man ſhould be ſeized, for the pur- 


= Poſe of compelling him to do What was clearly = : 


his power, ae, to renden. an account ol what 8 
| had received. J 8 ” 


In the reign of Henry the this 1 a 1 aw was accord- 1 


| only paſſed &, by which | it Was enacted, * hat bailiffs hs 


” who failed to account to their lords, if they with- 3 5 
3 drew themſelves, and had no lands or tenements by 9 


tte ſeizure of which they might be diſtrained upon 
che common writ of attachment, ould © cc be at. 3 


bo, tached by cheir bodies.” 


Natural and rational as the gener = idea of this : 


law certainly was, the novel ity of i it ſeems to have | 1 
induced a degree of caution, in applying the remedy, „„ 
Which rendered it nugatory, or, at leaſt, extremely ” 


inadequate. The arreft of the defaulte er's perſon - 
could Ys after all, take place where two e cum 


5 2 Hen, ne 8. * Stat. of Marlbridge, 6 > 
5 ſtances 


207% T R E A TI 8 E 
ſlances concurred. It was neceſſary not only that = 
= he ſhould have abſconded, but alſo that he ſhould 
not have belonging to him a freehold eſtate in 
. lands or tenements, even to the moſt trifling value? 
3 for it was ſtrictly interpreted as being a Is againſt 0 | 
=. liberty... it he either remained at home, or, rather 
V chooſing to go elſewhere with his booty, purchaſed _ 
an acre of land within the county, to evade the 
5 ſtatute, he might refuſe to render an account, and e 
5 his perſon was free as ever f. F 


©2654 ta tins 1 96 8 } 3 EY 7 


CHAP. 


CHAP. VI. e 
7 be next 1 aw 5 of Civil Tapri onment, inreduced? in - 
5  Fovour of the NMenchaxrs. 5 5 . 


Ir. was in the bret x reign af Þ Edward the firſt 0 


that the law firſt ſeized upon the perl ſonal liberty 


HED &. a mere debtor. The fame views of ambition 


i which had led that able monarch to break down Ho 


the grandeur of the Aula Regis, by annihilating its 


5 leader (the great juſticiar Of the kingdom) a = 


| ſeparating i Its parts, taught him the expediency of =” 


8 : _ advancing. ſome. new acting power in the ſtate, 
which might put the ba alance into his own hands, Ty 
GE and WE him to preſerve or deſt roy the equili- RD 


brium at pleaſure. The Barons, having long been 
the lords of the common people, were hardly the 


= ſubjects of the king; and | ne ſaw that. as long as the 8 


common people were the mere inſtruments X others, | 


7 they would be the inſtruments of thoſe who he KY 


5 over them the immediate means of oppreſſion. 3 
Was therefore by extending the. views, and raiſing 


= principles of the people at large, that he wiſely 5 
5 thought of being indeed the monarch of his King- . 


This could 07 be effe med by 7 —_ tem to _— 


Sears rights and intereſts, under his patronage and 
protection, which ſhould render them independent 
of their former oppreſſors: and theſe were only to 
be acquired by means of the extenſion and encou- 
ragement of trade. 8 


Bur 
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F But as the law then ſtood. it was hardly poſſible. 
to carry on the fair courſe of trade with ſafety. "The - 
chief confumers of evcry commodity were in thoſe 
times the proprietors of land: they contracted large 
debts to the merchants : their lands were protected DN 
tom execution by feodal principles; and the circui- 
tous progreſs of difreſſes, even Aiſtreſſes infinite, as they oY 
„ e called, had the effect to encreaſe but not to 
remedy the miſchief. Many of theſe diſtreſſes 1 
brought nothing to che creditor, but, on the en- 
trary, carried off the very property which ought to 
have paid him. They were diſregarded by ſome, 
who had no property to loſe, and defeated by others, 5 
„ held the corrupt miniſters of the law in their | 
. intereſt. They formed, in ſhort, too tardy and un- 
certain a courſe of procedure for the enforcement of 
tha punctuality, which even the ſimpleſt ideas of Pr 
trade ſoon ſhew to be indiſpenfable towards te 1 
i ſupport of mercantile credit. e „„ 
„ iche cleventh year, therefore, of that mona reh's 
Oe reigns the ſtatute of Acton Hurnel, as it is called, was 3 
- paſſed; by which It was made lawful toa merchant, OY 
wWhoſe debtor had acknowledged his debt before 4 8 
certain magiſtrate, to apply.” alter the day of P 
ment, for a warrant to ſell his debtor's moveables and 7 
cChattels; or, if no buyer was to be found, to have 
: them delivered up to him, at a reaſorable price, = 
wards ſatisfaction of the debt; and if the debror | 
c had no moveables whereupon the deb Jt might be 
N levied,” ” the ſtatute declared, that © his body ſhould 
8 then be taken x where | it might be found, and kept i in 


2 ifon, 5 
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wy friends for him.” 


ed; with much ſeverity, by a new law*, , explanatory : 


3; orifori, until that he had made agreement, or his . 


Two years after, the retnedy. was farther 84 e 


of the former; by which the debtor of a merchant. 
was, after the day of payment, made liable to im- 
mediate impriſonment, without regard. to his effects; 


: but with expreſs power to him, at any time within a 


quarter of a year, to ſell his lands or chattels for TT 


the purpoſe of diſcharging the debt; and after ex- 


7 | — tent; 55 the debtor” Y body being Rtill kept! in priſon 
till payment of the debt by means of his eſtate ; os 


piration of that quarter, all his lands and goods were to 
be delivered to the creditor, © by a reaſonable 8 


the creditor finding him bread and water for his ſuſ- 1 


1 tenance. It was declared that the benefit of this e 


„ ſtature ſhould not extend to the Jews. : . 
3 Both theſe. ſtatutes have been anderitood” as * 5 
. forming one entire law; both being entitled the Statute f 


. N men; and its extraordinary ſeverity againſt their 5 
EPs. bins, aroſe from the circumſtances of the times, 


Fe 13 Edward L . 3. The 3 of this Katte points 


: of Merchants, as excluſively 1 in favour of that claſs "i | 


. out the peculiar object of the law in theſe words: Foraſmuch = 


as merchants, which herctofore have lent their goods to diverſe 


1 perſons, be fallen in poverty, becauſe there i is no ſpeedy remedy 5 | 


da of payment; and for this cauſe many merchants do re- : 


; provided whereby they may ſhortly recover their debt at the Z 


frain to come into the realm with their merchandize, to the — 


parts of the ſtatute may afford matter of obſervation, the whole — 
5 of it will be found i in dhe Appendix H. | 3 


0 . 1 5 "Tho 


damage of ſuch merchants and of all the realm.” As ſeveral 
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The rifing intereſts of trade required i in thoſe Gays L 
the helping hand of government: for the merchant, 
who was not then, as he is now, the firſt private 
character in the ſtate, had to ſtruggle in the crowd _ 
againſt the contempt and injuſtice of the great. It 
was Edward's policy to bring him Forward; by - 
8 traordinary legal privilege; and his ny was = 
5 founded « on POO wiſdom, | TS ES 


ON CIVIL IMPRISONMENT. 1 


©, © H A P. vn. 5 : 
An other Low Fl . dne, in baun f the 


| Barons. 


1 was not Edward's. policy t to attempt any hd. 5 


den depreftion of the great men who ſurr ounded . 


85 ls throne. He knew that they would fall, exactly 85 


as the commons roſe; and i it was only neceſſary 3 


divert their attention fr om vie turn i which he had jos 


0 given to the balance. 5 


Ihe mercantile body had 1 receiv ved, Genal Mi 
i of. favour; and if the barons had not ut; the fame 


: time been ſoothed, they would, it is probable, bare „ 


1 — exerted. all their power for the diſcoura gement af: 
that body of men; not as rivals of any note or con- ” . 
fideration, but as being, in their eltt mation, unwor- Th 
cy and contemptible Gains = . 
3 The law which had been made in \ the laſt r reign, 
| for the purpoſe of compelling by impr iſooment the 
baili its and receivers of the barons to rende 2 their = 


accounts, Was 1n itſelf a fit ſubject of amendment : | 


for, even after the defaulter had complied with the ” 


law, by delivering an account, the ſubſtantial evil 
All remained, That account might ſhew a heavy 


- arrear againſt him; and there the ſtarute was ſilent. 


I) he Barons, therefore, now acquired a very ſtrong 5 


8 remedy, giving them powers over the per ſons of their 


1 55 debtors, (for it may be preſumed that, except their te- 


the nants, their receivers of rents were their only inuncdi- 
F533 


Wo: * R E A T 18 E 
ate debton) ſtill more ample than thoſe beide by 


the merchants. It was ena&ted*, that their bailiffs and 
receivers, upon being found in arrear by the deciſion 


. of auditors (who were appointed by theſe lords — 
themſelves) ſhould be immediately committed to 


the neareſt priſon, where the ſheriff, or his gaoler, 


wWuas to keep them in irons; and where they were to 


Aue at their own expence, till they fully ſatisfied their 


oo lords for the arrears which they owed T. 


I ̃ heſe ſtatutes againſt bailiffs, in matters 3 account, - 
are material to the preſent purpoſe, as they 1 


feerred to in ſubſequent laws, extending impriſonment 
to other cauſes; but of themſelves, they operated only 


within a very narrow circle, and were directed againſt 


1 particular object. They went, indeed, beyond 


dhe line which had long been held ſacred, and which 


| protected every man from the loſs of liberty, for any 
cauſe ſhort of open outrage, or forcible ihjury : burt 
they were alſo levelled againſt an act of the worſt 


5 ſpecies of diſhoneſty ; namely, a breach of truſt, ag- 


gravated, in general, by a diſregard of one of the 85 
. 2 ee relations then known! in the ſtate. 


8; 131 Edvard I c. . 1 ares L 


CHAP. 


CHAP. vm. 


dai Ind £ Jonent 1 urtber extended 0 the Legitre 5 5 


T — OR upwards of ſxry years the law of tile. 
ment, for a cauſe purely civil, reſted where it 
had been left by Edward the firſt, viz. with Barons 


WhO had been defrauded by diſhoneſt ſtewards, and 

| merchants, who required all the encouragement and | 
aid which extraordinary privileges and protection 
could give. It operated upon ſuch particular cir--— 
cumſtances as at firſt Juſtified 1 its introduction, and 4 


1 afterwards facilitated 1 its progreſs. The idea was no 
| longer novel. The practice, in choſe ſpecial caſes, 


Fo had reconciled it, by habit, to the minds of the 
; people. When, therefore, it was afterwards ex- 


tended to others, it proceeded w ithout obſervation z 


till at length it grew 7 inſenlibiy into a common . 


courſe of execution, 


In thoſe days, the cirele of contingencies, in the 8 


affairs of men, was more bounded than it is now; 


their connections were fewer; their tranſa ctions leſs -. 


complicated. The effects, , therefore, of future events, 5 


were more within the range and foreſight of pru- . 


dence; and it followed, as a neceſſary conſequence, 
that fewer honeſt individuals could be ruined by 
= unforeſeen calamities. In general, "an: inſolvent 


8 debtor was then an unworthy member of ſociety. So 


uncertain were the obligations which, in antient times, 
aroſe from implied engagements, that a debt, tech- 
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nically fo called, being a right to nd 4 ſum 6 cer- 
tain, was founded on fome public, or judicial, act, or 


written inſtrument ; or ſuch a, contract, without 
| writing, as might reduce the ſum demanded to 


a certain preciſe amount, To debts of this de- 


terminate nature the aZ7ion of i debt was confined ; and 1 
. proceeded upon a written inſtrument, ſuch as a pl, 
bond or deed, the defendant could run little hazard Ts 
of ſuffering by an erroneous or unjuſt. judgment; 
h becauſe, if the debt had been Paid, the oak: or 
| deed would have been cancelled. If it proceed- 5 
"al upon a ſimple. contract, there was a privilege . 
incident to the action, which indeed lay open to 
manifeſt object ons in point of expediency as well 1 
. Juſtice, but protected an honeſt defendant ”” 
fair character. He was permitted to clear himſelf 5 
Ot the demand, by scart ing that he owed nothing Do 
which was concluſive, if he got eleven of his MD.” T 
--- bours: (who were called comprirgators) to ſupport 
his credit, Dp. making oath that. they beiieved he 
| i ore truly. This was t termed woging his law®, IO 


To this action of debt (for renin perhaps ſad; 5 


"6d; upon the particular nature of ſuch actions) and 
alſo to the action of detinue, in which the defendant . 
had the ſame privilege of wager of lat, the ſume 
proceſs againſt the perfon of the defen: dant, which 

had been given to the Barons againſt their bailiffs; 

or, in ae words, the law of impriſonment by arreſt, N 
5 Was extended in the reign of E dward the tis irdf. 


21 = force of this praftice ks been ofien rraced, and i is 


8 well known — Even now it is known in law. 


WT 1 255 Edward I. 2 7 1 
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ON CIVIL IMPRISONMENT. ag. 
18 the action of detinue, the nature of the injury wh 
1 5 bad ſomething criminal, or at leaſt groſoly diſhoneſt, 


Il its compoſition. | That action“ lay againſt a per- 


4 ſon who having , by fair means, or with the appear- 


po ance of right, got the goods of another into his 
5 poſſeſſion, 5 wrongfully detained them. 


7 Ile had not indeed Poſſoſſed himſelf of them by thefjt 0 


fr robbery; but, from the moment he refuſed to re- 


ſtore them to the right owner, he held them by N 
5 better title. e 


1 * Now ſuper Ea in practice by the action of trover, in 


1 Which there lies no wager of law: as the action of debt, on 
. ſimple contract, is, (partly. for the ſame reaſon), ſuperſeded, in 5 


1 practice, by the action of in. debitatus aſſumpſit, for breach of 5 


promiſe, or of affiumpyit $3 which is the technical word for « en- 
| 8 1 © or under raking. RD | | ee 


2 — ¶ ——— — — —— — , 


1 " A 7. 1X. ay 
1 be Ta aw - Bebe iſoument fit Fiber mae in 
Prattice; 1 . not by the Legiſlature. | 5 


"OR Carne: time 1 the eſtabliſhment of ie 
T ſeveral courts of law, claims of right * 
f moſt e both made and reſiſted with cir- 


85  cumſtances of force and violence, and the proper 
ſubjects of juriſdiction belonging to the Court „ 


King's Bench, comprized, in thoſe days, a great 


Hare of all the diſputes which occurred among t the 5 
people. An injury, in matter of private right, was 


then often truly, as well as technically, denomi- 


1 nated a treſpaſs vi et armis. J 
But the ſubjects of litigation changed of Gurte „ 


; with the manners of the people. Civil injury, 


! without any mixture of violence, gave occaſion bo” 


many actions; and as theſe were properly ſubject =” 


the juriſdiction of the Court of Common Pleas, which 1 


haadd alſo cogniz ance of certain forcible injuries, by 5 
| ſpecial warrant, Or Or iginal writ from Chancery for 


19 each par ticular cauſe, that court ſoon came to de- 5 
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termine mot of the queſtions of Par right c which 
occurred. Ga 


The buſineſs of the Cont of King” 85 Bench » was : 


in this manner much abrid ged; and it would ſeem, 
that there have been judge IJ Who found leſs enjoy- 


ment in the honourable poſſeſſion of tl their own. proper Fee 
pre-eminent juriſdiction, than in the conſtant exer- 


7 ciſe of Judicial power, however trivial the ſubject. 


oN CIVIL IMPRISONMENT. I 


The ative ſpirit of induſtry began to be buſy even e 


on the bench; and its ſubſtantial gains ſoon bore | 
down the dignity of magiſtracy “. 855 8 
The chancellor, in exerciſing * power of iſſuing 5 


5 die king” 8 original writs at the ſuit of the parties D 


5 complaining bs which the Court of Common Pleas 5 
Was Aüthefizeel to take cognizance of cauſes, was 
frequently obliged to form new writs, according _— 


the exigencies of particular caſes, to which former POM 


precedents did not apply. This was indeed 5 


ſubject of a ſpecial ſtatute ot; and an action founded 


upon any ſuch newly- formed writ, Was technically 
ES, called an action of treſpaſs on the caſe, to diſtinguiſh it 


= from the action of treſpaſs V1 et armis, according ts 


by the different nature of the 1 injury. For though both 55 


15 had the appellation of treſpaſs, yet the treſpaſs vi . 5 


armis, applied properly to an act which Was 66 in 
| nel an immediate 1 in Jury to another 8 perſon or pro- . 


„ perty.“ And the action on the cafe applied to an 
Le omiſſion; or to an act which was not immediately, . 


but only by conſequence, and collaterally, i injurious. 


Ihe various queſtions thus ariſing ,, 
ripliciry of new rights, which the tranſactions of „ 


= an improved ſociety had introduced, were brought 


before either of the courts. indifferently; ö 


cording to the ſuggeſtion of the plaintiff ar foing 
cut His original writ. from Chancery. And che 


5 Court of King 8 Bench came alſo frequently to act 
. by a delegated, not an original e even in 


lM Appendis K, - 5 13 Bonand L C. 24. 


Judging 5 
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jucdging of i injuries which were held in law to "be 
| treſpaſſas both againſt the private party and the | 
public peace; and were conſequently the proper ſub. 
1 of their own original jurifdiction *, 55 N 


Prom that time, thoſe lines of diſtinction which 
. had been clearly and ſtrongly marked out at the 


eſtabliſnment of the courts, were rendered obſcure 


and confuſed. -T he courts came ſoon to be rival 


powers, and. we: re buſily ſuperſeding the legiſlature 5 
by fiaitions contrivances, Which operated „ 


laws. Indeed, all their proceedings were ſufficiently 


expreſſive of what was, in thoſe days, their ultimate : 


5 object—which was neither the pr otection of perſonal 5 


5 überty; the ſecurity of x property; the ſuppreſſion of 
1 groundleſs litigation; nor the peace of the public. 


The legiſlature, it has been obſerved, had already = 


8 removed the natural impreſſion (inconſiſtent, indeed, 
10% full Extent, with the well- being of advanced 
: ſociety) that no civil power could touch the per- 85 


ſonal freedom of a man, who had commit tted no 


violent wrong, or offence againſt the peace of the 3 
public; and che people e were prepared 8 
ſuffer the gradual progrels of impriſonment, even 


5 for the declared e of e ing only A; re- hs 


mote inconvenience. . 55 
The writs of creſpaſs f rom 1 Ehavarey came 5 00 10 N : | Os 
: be formed, with a View more to the proceſs which | 


might be convenient for the plaintiff, than tothe | 
nature of his complaint. Cauſes which had nothing 


5 L. in them of tr e, or active! . ö but taroſe perhaps | 
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” from omiſſion, had yet been denominated n 
and partly, perhaps, to favour the juriſdiction of 
the Court of King's Bench, or to divide the buſi- 


neſs of cis il ions. more equally ; but chiefly, nw - 


authorize the impriſonment of the defendant, for 


_ which purpoſe a charge of violence was indiſpenſable, nl 


they were often feigned (without the ſmalleſt colour ng 
1 of K rruch) to have been attended with force. 1 
Thus in numberleſs inſtances, before the legiſla- N 


ture had extended impriſonment, a def-ndant was 


* of his 5 liberty by the falle application of. - 


CHAP, 


* 
a * 


13 


| EE gn . H A P. . 
bo = the fame Sujer contimed. 


=—_ 24 means 1 fictions, conſiderably bolder than”. 
_ 5: that which has been Juſt deſcribed, the laws £ 
: 7 arreſt and es were e carried, in e 95 
1 til mn: - 8 
7 When = defendant was in | the cutody af the 
85 Court of King's Bench; that is, in priſon, by is -..- 
. authority upon a charge of forcible i injury, he might, Tz 
if ſued in another court, have got clear of that ſe- 
„ cond action, by pleading 1 the privilege ariſing from 
— 8 his being already in the cuſtody of the Court of 
1 0 King' s Bench“. Upon this a principle aroſe, that 
. the court having him in cuſtody for one ſort of 
: injury, Was entitled to proceed againſt him for coke, : 
_— of. a nature totally different. 


This pr inciple, bya fiction contr rived for they pur- 55 
poſe, the officers of the court turned to good ac- 
Count. It was only ſuppoft ng a man to be guilty = gs 
1 treſpaſs, or public offence, ſuch as fell under the 
proper cognizance of the court, while perhaps they 
knew him to be innocent. The proper warrant of 
the court, viz. the Bill of Middleſex, (as it is gene- 5 
Z rally. termed). was iſſued for ſeizing his perſon 1 ne: 
: mediately, and taking him into the cuſtody of the 
e that he might anſwer Wu it Was ee for 
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| the treſpaſs with which he was charged. He was 


5 brought accordinęly, as a delinquent, before the 


court, and then given to underſtand, that the warrant 


had charged him with a ſuppoſed treſpaſs, or forcible 
injury, for the ſole purpoſe of entitling them to ſeize 


E perſon; and that now, being a pr ifoner, he was 
only to anſwer a complaint made againſt him by 


his neighbour, reſpecting : a debt, or e tranſ 
action between them. . 


The Court of Common Plast afted; of only | 1 


8 upon a ſimilar plan, and proceeded upon a ficti- = 
tious treſpaſs, which authorized the ſubſequent pro- 


e impriſonment for it is to be remembered, 5 


1 e without a charge of treſpaſs, impriſonment, = 
= | capias, was no part of their proceſs*. 8 


The Court of Exchequer proceeded alſo i in a hb 


7 at manner. Their Juriſdiction was, in its original 


nature, ſtrictly limited and very clearly defined. 


Th mentioned 1 in a for mer chapter, they had, miniſ- 


5 terially, the management of the king's revenues, | 
and judicially, the power of proceeding . in matters 


reſpecting his debtors. When, therefore, they meant 5 TY 


: to exceed their juriſdiction, they ſuppoſed the plaintiff „ 
to be the king's debtor, Upon that falſe ſuggeſtion 


= or fiction, they iffued their own writ againſt the defend- 
| unt, 48 being debtor to the king” 8 debtor; averr ing, 8 


| that the plaintiff, as the king's debtor, was thereby 


: the 45 7% able to Pip: the . 8 debt. e that 5 5 


_ „ Ser had 2, PI | N + 
+ The writ therefore 8 che n name of N. minis \from 5 
e dhe introductory words of the ſentence. = 
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3 3 TREATISE - 
8 fiction, this debtor of the ſuppoſed Aer of the king, | 


was ſeized, impriſoned, and brought into court, 
1 ne new the fiction had done 1 its office“. 0 


* The encouragement 4 indulgence which» the irt, 85 


er of litigiouſneſs or rapacity, derived from this cage ines 

ol pr actitioners, belonging to particular courts, to acquire em 
1 ploy ment, may be eaſily conceived yet the fictions made uſe ot f ; 

to draw juriſdiction to different courts, in caſes of which they _ 

had no legal cognizance, while they gave riſe to many i illegal - 
2 impriſonments, may have been productive of one very important 


good conſequence, as © they have probably,” to uſe the words 


of Mr. Mitford in his treatiſe on the pleadings in Chancery, 

had the effect of preventing that abuſe of power which ! is too 

* often the conſequence of the ſingle juriſdiction of one ſupreme x” 

„ court.“ The legiſlature however mg without me. aid 8 
e fiction, hare done the e ſame ng. 


: 0 5 8 


CHAP. xl. 


1. Low of Inprifonent nt extended U the 
) Lroisraron. ; En. 


| Fon e of one ed wk at years, — 


Vie from the 2 25th of Edward the third, to : 


the 19th: of Henry the ſeventh, the law of civil | im- TEN 


priſonment was not extended by the legiſlature #— 


it was, on the contrary, alleviated in the: reign. of Ts 


| Henry che ſixth, by the ſtatutory introduction 7 : 


; bail to the ſheriff, to be afterwards explained. +, 
During that period, however, the induſtry of the Eb 

ES. practitioner 8 of the law had been buſily and profitably 5 
RE employed in fictitious practices, which were ſome- 


times attended with certain ſalutary effects; but, in 


extending impriſonment, without law, were clearly 1 
= unjuſtifiable. Thoſe practices met at length indirectly SO 
With the approbation of the legiſlature. The law of _ 


_ impr iſonment, by: arreſt of the defendant, was extend- 5 
cd by ſtatute f to all actions upon the caſe (as they 8 


th were technically denominated) that 18, t all ſuch : 


actions, proceeding, as already explained, upon 
original writs, for 1 ges, ariling conſequentially 


from the particular cireumltan ces of each particular | 


"This was. extending the law of darkness - 


e © + 19 lern vll. e. 9. 


Be without 


F 
| 
| 
C | 
| 


— EO a> - 
. ** J 
— 8 — ASI 
3E — — — — — 


7 , r 1 n 
HO Ar . A S 
2 7 —— * 7 — 2 n oy "ot ; 
ER, , r Fo 
— * — i. es he —— — — a + * „ a © 
—— 


| m_ IND 2 3 . I 
1 ä Wu — ro 9 8 N 
j <P, 


— TY * | hn 
poor: gr oe — — =o le dp ror 
r 
; q „ 9 


N "© 2 * 
5 n 9 a 
re 

— — — 


FFF 
3 SN n 
ö " £ * 2 


Rn 
L 14 
VI * 
= 
r 
4 1 
_ + 8 
. Ft 1 
. 1 
1 
SE £ 
.- Mp 
IS: + 4 : 
1 
r 
os 
4© KS 
B24] 
1% 2 
4.2 
- 1 
+. FH 
7 3 
2.3% 
4 
38 4 
AN 
42 
at . 
_ 
_ 
3 
3 
1% ES 1 
© 
2 Hp 
. 
IA 
. 
Be © þ. 4 4 
i” 
YL ” 
1 
3 
* a 
_— 
5.5 
_— 
 . = 
. 
1 
+. 
- 
F WE - 
4+. 
_- 
by — 
| 
3, 3. 
+ KM 
+ 
3 
"ok 


32 8 TREATISE 


without reſtriction or qualification, to at every 
caſe which could occur“, and putting it far beyond 1 


the foreſight of any man to guard againſt It. 
Obligations in law arifing from the moſt remote 


3 might : at . time ROT him of his 7 


Hberty. 


But in Samay: times, he dad genius of the 


monarch gave birth to particular laws for the govern- | 
ment of the people; even where his own immediate 
1 intereſts did not require their aid. . Was in the 1 
reign of Henry the ſeventh that the law thus extend- 
cd the impriſonment of defendants upon mere civil 
demands. The ſpirit of avarice was then ſeated — 
on the throne of England; and the rights per.. 
ſonal freedom; the independence of integrity; the 
efforts of induſtry; even the ſacred claims mil. 
11 fortune, were relentleſsly facrificed at her ſhrine. 
The reign of Henry the ſeventh became the petty 
tyranny of an extortioner; - not the ſovereignty > 
of a monarch: and the people were taught, by _ 
the baſe miniſtry of Empſon and Dudley, and the 
frigid maxims of their maſter, that a failure in 
285 che punctual payment of money, was a wrong, 1 
which no diſtinctions or circumſtances could ex- 1 
1 50 tenuate. 


= It was 6 by' 23 Henry vul. c. 14 extended to | 4 
aftions of Way and cov venant. 5 | 


cn. 
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CHAP. XII. 


„ 7 be bet oft of Summans or W, arving, kredit to the : 


ow, Arreſt and Impri ifenment of Defendants, taken away 
y new contrivances, . . Suppe lion and — 


iim. 9 %%%ͤß ”́ ͥ1ͤe 2 
95 ſuch actions as s proceeded upon an original 5 
I wir from Chancery, the courts could only ſeize _ 


the perſon of the defendant by a ſubſequent writ 155 


uf capias ad reſpondendum iſſued againſt him, even- e 


tally, and after the warning which pr eceding writs. 


; afforded him. The officers of the courts were thus 1 1 
- frequently diſappointed; as defendants who received 5 
ſuch previous notice, had an opportunity of com- 


: 5 promiſing claims, or e to the reaſon and | : 
humanity of creditors. __ 
But they had alſo an opportunity 55 fying fl ſud⸗ 8 1 


EL denly from their country like felons ; of relinquiſh- - 


ing their early habits; breaking the deareſt ties of 


nature; and wandering forlorn in a land of ſtrangers V 
” for to this ſtate of miſery, it was aid, A debtor „„ 


Rs would ſubmit, rather than yield himſelf, a helpleſs ” 


= prifoner, to anſwer for a debt he could not pay. 


The practice of che courts, therefore, took a new : 


5 : courſe. By a chain of fictitious contrivances, they 


aſſumed the power of originating actions in ſuch 


. caſes as, the Jaw ſaid, ſhould only be originated by . 


the king's writ from Chancery—plaintiffs were in 


5 fubſtance, though not t perhaps in form, delivered 
> ” TS from 
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__ from the preliminary of finding pledges of projecution Y 
or ſecurity to the public, againſt groundleſs or ma- 

licious ſuits ; and defendants were infeantly ſeized by | 

the officers of court, without notice, intimation, or 
warning of any ſort; ſo that their © bodies” could ” 
not, by any poſſibility, | be withdrawn from the united | 

. power « of the plaintiff, the judge, and the gaoler. 


Pledges of proſecution, or ſecurity againſt ground- 

en ang. malicious ſuits, were ſuppoſed the notice - *- 

£ to the defendant \ was fuppoſed the ſheriff's i inquiry: — 
e goods Was ſuppoſed — his anſwer or return, that 

b the defendant had no goods, was ſuppoſed—And ” 
upon theſe various ſuppoſitions, of i important facts“, 

the writ for ſeizing the defendant's perſon iſſued on "I 
the inſtant; and, inſtead of being the very laſt, wass 

the rt proceeding againſt him. All the preced- | 

ing ſteps were regularly taken % law, that il (a 

9 cording to the meaning of che exprefſion in many ” 

| caſes) they were not taken eo or on 
The blow thus ſecretly and ſuddenly. given, i 

| in every caſe, without regard to circumſtances, 

it was impoſſible to ward off, even by fair and | 

_ amicable. means; and the credit and character 

5 of the defendant perhaps were ruined. But the offi- _ 

8 cers of the court were made fare of emoluments, 1 


r ——— 


The minds of the few who obſerved feb innova- 


tions were diverted to conſiderations of the conve- Mi 
niency, which, it was ſaid, would reſult from — 
practice correctory of the law — And che plan Was ; 

: carried into effect; thus— l TE 


An original writ from Chancery x was « Co : 
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which might otherwiſe have eſcaped them. 3 The = 


legiſlature knew nothing of theſe new laws; but 
the Ne were told « In fitione j juris | conſiſtit equi- 
tas. — All obſtructions or precautions in the way of 
1 ſuitors, (becauſe ſome had tended to the delay E 
: juſtice,) were now thrown down ; and the body of 


"W defendant, which might, it was ſaid, have been 
woithdrawn from the plaintiff by voluntary baniſh- 


5 2 ment, was s thus ſecured t to him Of impriſonment®. = 


3 8 _ hardly be ahferyed, that whatever ite may 
. ariſe upon the conduct of the cour ts formerly, 3 in not annihilat- 5 


: 2 ing fees, but diſpenſing with proceedings, which ſtood, reaſon-" 
ably, between a mere defendant and impriſonment, and which 


it was their duty to have preſerved wherever they had not been 


| 5 ſuperſeded by ſtatute; and however far it may be correctly 8 
juſt to ſay, that ſuch practices were dangerous and illegal, t 
. does by no means follow that thoſe exploded proceedings ought _ 


now to be reſtored i in practice, or any thing ſimilar to them 


. adopted. It will appear from the ſequel that they have not 
deen Rated W ich any ſuch Purpoſe | m view, e 


hated, 
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125 11 A P. XIII. 


The Maxim 8 IN FICTIONE Jones | coxssrr7 
.  £QuITas,” META 


0 UCH el maxims as communicate no 5 
e preciſe des, are weapons equally dangerous 1 8 
Fo the hands of perfidy and e or 5 ino. 

7 rance. | e 5 
5 ſtrange alihapec powers, hich b ded 55 
in the reign of Charles the firſt, practiſed the worſt 
of their prepoſterous follies and abuſes, under the 
motto Salus populi ſuprema | lex.” The people were = 
5 pleaſed 1 with the ſound; and never conſidered that, --- 
of itſelf, it meant nothing, ; becauſe | it defined 

. nothing. „„ | 


The wildeſt latitude af opinion, or e Ja 5 . 
udicial authori ity, has, at times, found ſhelter under 


. the adage 40 ER bont judicis ampliare juſtitiom.” 1 


The maxim cc In fiftione Juris confi tit equitas,” . 


e TO taken as a gener al maxim, degrades the dig- 
nity of juſtice, and is an inſult to legiſlative wiſ. 
dom. Yet this maxim has, in the writings even of | 
. theſe days, been repeated and extolled as a : propo- 
fition which every inſtance demonſtrates. | 


When from premiſes which have 1 no foundation in 


5 . but are ſuppoſed in law, a ſound concluſion is 
drawn, and a ſalutary effect produced, juſtice is 8 
8 adminiſtered by the machinery of legal fiction. But 


- Juſtice 


ox CIVIL. IMPRISONMENT. 37 


e juſtice diſdains to ſurrender her own natural _ | 


faacter, or to diſtort her proccedings, by travelling I 


. through circuitous paths, to that Which may be di- 
recti attained. Where the alternative! is, that with- 1 
out the uſe of a fiction, in forrn, either the legilla- 


Rs ture muſt ſtrike at the root of a whole ſyſtem. to 


get at a particular eyil; Or judges be compelled "ER 


| ſtretch out the arm of authority i in ſupport of pal- . 4 
35 pable 1 iniquity, the aſſiſtance of legal fiction is 8 


„ 0 de permitted. But when legal fiction operates 
againſt the ends of juſtice, and the beſt principles LE 
85 of nature, it a acts in oppoſition to the only purpoſe it 
. can N ;: and then deſerves another n name *, 


. see an obſerva ion on the cee of. legal ion, by bord es 


dune . P. 


. 2 . | on 48 


! ⁵¾ÿů ATT SP . 


CHAP. XIV. 


; Ban, for the Appearance m Deen. * Bar, f 


10 THE. SHERIFF. | ger 


. 11 E e liberty of Gefendante 8 
Dn become a lucrative ſubject of poſſeſſion i the 
8 3 of the miniſterial officers of the law, ſheriffs 


Ts and their followers let to farm the emoluments of. 


their power — The conſequences were dreadful, 


5 The country was over-run by bands of robbers, clad 
= We garb of office, and armed with the warrants — 
ol civil authority. The people v were — at — 


3 the name of their ſovere en. 


. his had been the ſtate of thi ngs TY: a A "0 


7 cowl. of ye ears, when, by a klatute of Henry the 


fich, ſome interruption was given to thoſe depre- - 


: dations. By that ſtatute ſuch offices were 5 


55 longer to be let i in farm; and perſons arreſted by 


the ſheriff upon actions, were, agrecably to the 


115 common law, to be ſet at liberty, upon reaſonable 5 
. ſoreties, or bail for their app, earance. „% wag 


* 23 Ms. VL 15 9.—The preamble of this Ante ſhews . 


= — the prevalence of thoſe abuſes which ave been de {ſcribed above. 


It is in theſe words: Item, the king conſidering the great 


i . ferjury, extortion, and ofpreſſon, which. be and have been mW, 


this realm by. his ſheriffs, under- ſheriffs, and their c! 'erks, coro- 5 

: ners, ſtewards of franchiſes, balliffs, and keepers of priſons, and ws f c 
| other officers, in divers counties of this realm, hath ordaincd ; 
e by authority foreſaid, in eſcken ing all ſuch extortions, perjury, 


5 and e that no ſheriff,” = Kc. 1 


ON civII. IMPRISONMENT. 39 
Let ty were only delivered from the hardſhips , 


8 of immediate impriſonment. In fact, their perſons 
were given up to their bail inſtead of the gaoler. 


If the defendant di d not appear, the bail were an- = 


- fwerable to the extent of the bail bond *. „ 
If the ſtatute, in giving the benefit « bail to 5 


defendants, had alſo reſiortd that part of the com- 


mon law which required ſecuri ity from plaintiffs be---- 


the fair and bond fide proſecution of actions; or had Hou 


62 provided ſomething equivalent, the remedy mew 
have operated. But ſo long as it was in the power 
3 . of a plaintiff 0 raiſe an action for any ſum, without 6 


qualification or reſtraint, however groundleſs the EO 


demand, he could gratify his malice, e 
Pliſh his purpoſe of extortion, by proſecuting for a 
ſum far beyond the credit of the defendant—And ys 


the ſubſequent practice of the courts extended = 5 


- evil; for, by virtue of their OW diſcretionary 1 


8 powers, they required from the defendant ſubſtan- 5 5 


N ſecurity, or, as it was termed, ſpecial bail, in 


Xie priſoner, 


„ oat; cafes wit] ut. diſtinction where the plaintiff 


ſtated his cauſc of action to amount to 1 
upwards; a . and afterwards, inſtead | of raiſing the ; . 
ſum with the riſe of money and the circumſtances 85 


of the people, they reduced it to one half that ſum; 
ſo that common bail, as it was termed, that is, t the 


Wh 15 inſertion of the fiticious names of. Dee and Ree as 8 


8 This bail for the Ade; appearance can only « 
1 diſcharged by his giving bail, after the return of the writ, for 
the colts and condemnation; or chat he ſhall render bimſelf 3 


40 ; TREATISE; 
ſecurities, was admitted only where the- Joby ap- 5 
5 peared from the plaintiff s own ſtate of it to be under = 

"1: In that caſe the defendant, though liable to 


arreſt, was diſcharged out of cuſtody upon nomine! 
il; but wherever the debt was 10 or upwards, 


and he could not give ſubſtantial bail, or pay the 8 


money, he had 1 no means s of re regaining his lie erty. 


ON CIVIL IMPRISONMENT. 42 


CHAP. xv. 8 


Dy 7 be amerfett Remedy applied. » the Tae 5 
abuſes praff iſed under the Law 'Y Bail, in 425 * 5 
7 Charles the Seco 4. 5 


ſtatute of Henry the ſis th. The ſuperior 


mus ſtood the law and 1 pr: adice. FRY as IE 


5 var impriſoned the defendant for want of bail in | 


every caſe where the ſam in queſtion, according . 


do the plaintiff's account of it, amounted to . 10, 


+. of upwards; and in no caſe was it neceſſary og 


” plaintiff to ſtate the cauſe of action | in 1 the v writ 8 


. which the defendant was arreſted. 


It is therefore hardly poſſible to conceive. any 5 


thing more complet N empty, or more abſolutely >: 
15 falſe, than the form of writ by which, i in the name - 
of the king, his ſubjects were, for want of bail, 

daily thrown into priſon; ; and yet, notwithſtanding - 


the groſs outrages againſt juſtice and good order, | 


which were thus ed in evaſion of the ſtarute = 


of Henry t the ſixth (and which did not paſs. un- 5 


| noticed by che legiflature *) no preventive was 
thought of till the 13th of Charles the ſecond: _ 


= chough | during that long interva al the laws of civil 
Z | impriſonment h h ad been greatly extended. Hg 
\ Excluſive of the fatal imperfection which has at- 


tended theſe laws from their firſt extenſion over the 1 
people at large, throughout their whole progreſs, TO 


1 viz. their indiſcriminate and unbounded operation, 5 


* See 8 Eliz 8.2 giv ing tle} in certain caſes to defendants | 
51 cxatioully arreſted —Appe -ndix Q. 


there 
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there were here two manifeſt ſources of endich boſs 1 7 55 
— ift. There was no check upon a plaintiff who | 

was diſpoſed, or found it convenient, to raiſe a 

groundleſs action for a ſum beyond the credit of the 8 
defendant And, 2d. No means were provided for 
informing the defendant, at the time of the arreſt, 5 
ſor what auh he was arreſted. | ge 5 „ 
L Although the former of theſe Kvils was b more © 
SY en than the latter, and the ſtatute of Charles 
„ ſecond deſcribed both of them i in very awple > 
terms“, yet it only provided a remedy for the 

| latter; and ſuch a remedy as removed but part E 

the evil. It went no farther than to ordain, that 3 
if che certain and true cauſe of action was not par- 
. ticularly deſcribed in the writ or warrant, the defen- — 
85 dant ſhould only be obliged to find bail to the ex> © 
dent o . 48. Whoever, therefore, was oppref- 
8 ſvely arreſted upon a writ or warrant which deſcrib- _ 
ed a ſpecial cauſe of action; or Who could not : 

8985 find bail to the amount of / 

3 without a remedy as ever. 


4 % * 
— . 
\ 


{ 40% Was as much 85 


What was the conſequence? The e 


. ill g. oaned under all the evils which the ſtatute 5 f 
dgieeſcribed the gaols were full of miſerable wretches, - 
| oppreſſed as inſolvent debtors; and the legiſlature | 
expreſſed their regret, while they proclaimed their 
indolence, by inventing the ee and im politic, = 
; . of an all 2 inſolvency f. . 


- * 13 Pax, II. f It. 2: 6 1 the aeſcription of the abuſes , . 
which then prev ailed, (and do Kill | prevail) n n the preamble of : 
that Ratute, Appen dN R. e 1 


FT Sec ch3; N Taft A5 oben aQts f infolve de . 


CHAP. 


: ON CIVIL IMPRISONMENT. "ay 


CHAP. XVI. 


5 The be Fea my the Statute of Sin THE ROTO | 1 
19 upon the Ware ants. of Arreſt and . ; — 


be Court of King F. Bench. 


r was is formerly i as one öl W! inconveniences s e 
J. attending thoſe fictitious proceedings 1 in courts a 


— law, Which were invented for ſuch purpoſes as could 
nt be avowed, that upon cvery alteration Which . 


the legiſlature found it neceſſary to make upon the 5 


legal courſe of procedure, inconſiſtent with actual 1 


practice, ſme fictitious regulations were engrafted 


5 by che courts themſelves. It muſt ever be ſo. It is 


1 8 the object of ſuch 64 tions, profeſſedly for purpoſes af --- 
conveniency (Which! it is certain they often promote) e 
do counteract or evade, while they few: to co- "oper Ke 
"1 Tate with law. N „ . 
Ta preſerve their is, by feving appear- 15 
. ances, thoſe fictitious proceedings had, en = 


to accommodate themſelves to whatever new ſhape = 


= the law nught aſſume; and to extend c or r bridge their 
f operation according g. 8 


Ihe law knew nothing: of the fee practice n 
1 25 by which the Court of King”: Bench had acquired TR L 

an eriginal Juriſdiction | in certa in civil cauſes ; Or of e 
* ſummary arreſt and impriſonment to which de- 7 


fendants, in ſuch civil cauſes, were ſubjected by 3 5 


OY: ccurſe of proceſs which had been calculated only 


44 EI 1 R EAT I 9 2 
for forcible i injuries. Ws 1 he ſtatute of Charles the 5 
ſecond, therefore, in providing a remedy for the 
groſs abuſes it deſcribed, by ordaining that writs, &c. 
RT Oe, ſhould ſpecify the true cauſe of action, ſtruck colla- ES 
5 terally at the very root of that fictitious practice. EY 
h +», "The Court of Common Pleas thought they nd 
1 ow this ſtatute effectually recovered all their original 
ED juriſdiction in cauſes of a nature purely civil ; and 2 
the offficers and practitioners in the Court of King” 1 
Ys. Bench were alarmed at the proſpect of loſing = 
pe : great and lucrative a ſubject of cognizance. Indeed 8 
the ſtatute was ſo. directly repugnant to the fiction 
7% they held» it, t che n * in- 1 
1 | eyirable, | * 2 — 
D found relief. þ in one of hoſe dee 4 
N which practical men of words“ have frequently e 
brought to bear with ſo much ſucceſs againſt ſenſe 
and reaſon, „The ſtatute,” it was ſaid, will not be 
. | diſobeyed, if what it requires 18 done, though ſome- ; oo 
thing more. ſhall alſo be done. It docs, "bus: 0 
is. require that the true cauſe of ation ſhall be ſpe: a 
5 cially deſcribed j in the writ, but j 1t does not ſay that 
Salle: cauſe of action may not 22 be given; there- | 
fore the ſtatute will be obeyed, if after ſtating 1 
0 0 falſe cauſe of action, VIZ, a fictitious treſpaſs or HO. 
= forcible injury, a true cauſe thall alſo be deſcribed. 
in the ſame writ, Thus the writ will have a two- _ 
fold operation—the/ firſt or. of it, though we 5 


„ 7 he N of . courts were, Eo that ed; ” 
7” much confin ed, upon many ſubjects, by the narrow ſubtleties 1 

| 5 language, as they are now enlarged by.” a wiſe liberality of 
wid 5 5 | principle. Sa 5 
5 : will = 


oN cvII. IMPRISONMENT. wy 
will, 85 according to the courſe of the court,” bing 
the juriſdiction the ſecond, being true, will comply 


with the law, and give notice to the defendant of 
the cauſe for which he is impriſoned “.. 


In this manner the new law produced only an 


addition to the old fiction; and thoſe ſummary ; 


5 warrants of impriſonment which had been formed : 
bor ſuch treſpaſſes as by their outrage diſturbed the = 


Fit of ſociety, ſtill continued to iſſue, upon a falſe 
55 ſuggeſtion, againſt the liberty of che peaceable ; 


and or unforrunare debtor. 


1 e che bill of Middle x, or writ of. latitat which LO 
followed! it, in caſe the defendant was not to be found i in Middle- 

"JEN, From” thenceforward not. only required the defendant _ 15 

anſwer as before to a plea of treſpaſs, but contained an addi- 


1 tional clauſe deſcribing a ſpecial cauſe. of action, thus; And Tn. 


3 alſo (ac etiam) to a bill of debt, Ke. T his is known by the 0 


name of the ac etiam clauſe in the bill; but it is only nece! ary. 


in caſes above C. 40. And in ſuch caſes an ac iam clauſe i 75 


5 added. to the cabias of the Common Pegs, 


- CHAP; 5 


"oa ,, 


CHAP. XVI. 


5 7 be Low f Civil Impr ſaumen, þ far't as it 7055 i; 15 1 


"Ip of Defendants, or, technically, Imps iſoument 5 
on Mex a e aun to the Og? — 


” \HE legiſlature, | in i. Gaming e PTY June or 


neſtly ; defirous of obtaining a remedy, but not to | 
have rightly. apprehended where the ſtreſs of the 7 


1 lay. The miſeries they deſcribed aroſe more 
mom inn total want of reſtraint upon the commence- 
ment of actions, by malicious or deſigning plaintiffs, 1 


„„ the 1 inconvenience of not informing « defendants 


bythe writ, at the time of the arreſt, for what caale 1 

. 1 they were arreſted. Yet ſtill the law continued w 1 

„„ ww to plaintiffs the ſame unbridled power 1 

VVhich, on the one hand, they might entort che 
haardeſt advantages, as the price of peace; and on 
5 other, had only to fear the poſſible conſequence 1 


„Charles the ſecond, ſeem to have been ear- L 


of paying the coſts of the action. It was a trade in 5 


which the hazard of loss, was 5 far overbalanced by 


. the chance of gain. 


Thus ſtood che law, and al i its l eri, as 


+ 5 deſcribed in the ſtatute of Charles the ſecond, ll: 7 


the reign of George the firſt; when the legiflature 


5 tooxk notice of the real ſource f the 1 and 5 


Went a certain in length to cure it. A ſtatute® made 


- 12 Geo, I. c. 20. : VV 


& CIVIL IMPRISONMENT. a7 
in that reign, after enacting, for the prevention of 


arreſts in triſſing actions, that no perſon ſhould 
be impriſoned upon any proceſs iſſuing out of a 


1 ſuperior court, where the cauſe of Action did not 


amount to J. 10 or upwards ; nor out of any infe- 


4 rior court, where the cauſe of action did not amount 


0 40 l. Or upwards; ordains, that when the cauſe 


LE poſe. 


3 of action Mall be of a ſufficient amount to warrant 1 
the arreſt of the defendant, an affidavit ſhall be made . 


by the plaintiff « of ſuch cauſe of action, before 5 
5 judge, 0 or a ; commiſſioner authorized for that pur- 5 


In the. reign of George the ſecond this lay v was 
made perpetual. „% OR: © x ” 
And in the prefent reign“, arreſts upon toe 5 


N of inferior courts for any cauſe of action 1 
. under the amount of L. 10 were prohibited; and 


all acts for the recovery of ſmall debts, ſo far as 
9 5 they authorized che impriſonment of defendants 


En upon proceſs, for © cauſe. of action under that 


. were repea aled. i, . 
Thus ſtands the e law of arreſt and im- | 


vitae of Kae „„ 


* 19 Gen: III. c. 29. 8 70. T _ exceptions to the general 7 
ow, ariſing from theſe Patues are {tated Appendix S. | 


-: 0:4 A Þ, 


chap 7s . Ty 


PREATISE - 


0 1 A P. XVII. 


Gio mfr ifomnent in 85 ccution; 3 er dert lame 
5 e 8 N 


TMPRISONMENT | in execution. is, , technically; = 
— contradiſtinction to impriſonment on mene 
proves: or, in other words, it is the impriſonment Fs 

of a debtor, in contradiſtinction to the e e 


of a defendant. 


The power of compelling 3 to appear 


in the action, and that of enforeing obedience to the 5 


0 judgment pronounced, are the eſſentials of juriſdic- 


7 - Ron. Ih; therefore, a court can impriſon the de- ; 
fſendant during the pendency of the cauſe, that he 
map be ready to anſwer the event, 4  fortiori 1 it can 1 


8 impriſon him for the purpoſe: of enforcing obe. = 


4: dience to the judgment. 


This ſeems to have been che original principle of 1 


3 the capias ad fatisfaciendum ; that judicial writ which nl 


iſſues in name of the king upon a judgment; ank 


9 hy is directed to the ſheriff, commanding him to take | 
15 and ſafely keep the debtor, ſo that he may have . 


e þis body” in court © to fatisfy” the creditor for - 


5 the ſum recovered, and coſts ach udged. 


. The capias 4 ſeuilſaciendun 15 thus the- warrant . 
. of impriſonment i in execution, In ſome inſtances, 0 
55 as in account againſt bailiffs, and in delt of 2 e . 


„ 15 Rd. 5 c. 11. chap. 6, n.253 ban. UL. c. 17 
of 


ON crvII. IMPRISONMENT: 49 


i of this nature was, as we have ſeen, expreſaly given 
| by ſtatute. But in general it ſtands upon a poſition 
which, on the principle already mentioned, has long TD 


been eſtabliſhed as law, viz. that wherever caplas 


= . lies 12 proceſs, there, after judgment, capias ad Hat iſ- 1 
Lacindun may iſſue *—Or, in other words, that 8 
wherever a common law court can arreſt and im- 


0 pfiſbn the defendant 1 in the action, it can impriſon 15 
: Ge as a debtor till he comply with the judgment 


But if it happen that the debtor i is inſolvent, the 


6 power of the court is ſpent when he is ſo impriſon- 


ed. It has taken from him his liberty, but cannot 


PEE upon circumſtances reſtore it; and he may remain 


for life in the hands of a public officer, but in fact | 1 


the — ol a private individual * 


. Rep. 12. Sir william Herbert's Caſe. 


4 The limited impriſonments for mall debts of 40s. 5 „„ 


5 under, by particular ſtatute, are ſtated i in the Appendix T. ow 


1 The effect of rmprifonment af the perfin, in depriving 4. 


= | ereditor of all execution againſt the =; of the ee daring T 
5 1 his life, 1s ſtated 1 in the Appendix Y: 55 4 


The law of Scotland, and alſo the [OR X F foreign mercial 
countries, ſuch as Holland, are extremely different from the law 


e of England, W the e of debtam. - —See nes 


1 5 * U. 
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'7 be je general Pope 7 the falling Chapters, TT 
1 the progreſs and preſent Rate 1 thoſe compre- 1 = 


Tu henſive laws of civil impriſonment which hang 
„ over the perſons of all the unprivileged cominons” 2D 
„ England, have been fairly deſcribed; neither their 
- extraction nor their aſpect will procure them a fa- _ 
wy vourable reception from an enlarged or benevolent y 
mind. But it is not by the looſe. ſuggeſtions gf 
general impreſſion, or of benevolent ſentiment, 
that laws are to be tried. They are to be juſtified N 
N condemned by concluſions, deliberately drawn, 
ftom their combined effects upon the immediate 
: happineſs of the individual, and the more remote 5 
intereſts of the community — effects which ought 
reciprocally to aid or correct, by eee acting wy 


5 on each other. WL 


7 | 
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Wich this general obſervation in view, the ſub- 


ll propoſed is now to be proſecuted. The pro- 
greſs of the laws of civil impriſonment has been. 

_ traced. It remains to ſtate their immediate effects; 85 
do point out their leading qualities; to examine ſe- 


parately their parts; and to conſider the ucts. 


©." and purpoſes aſcribed to them—in other words, to. 
DET * * — by their object. - 9 5 5 


ko ſ 


\ — . — * 2 — „ . Setters pond ERS” IE 1 
— —— — — ——— — 4 a4 r el . * "x34 * 9 1 . : : 2 n *** 
1 2 ** . ny” = * Ss * - a : — 9 2 


ö 
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CHAP. "WM: 


2 The Batter 22 of the Lows: of C Civil 7 nr Te e 
5 men. upon the Situation of the Individual — with a 
a Reflettion on the ate e 75 — Ja 9 Ideas ; 1 


oY Honaxrrr. 1 


capable of paying his debts, and reduced to poverty. 


„ perſon is from that moment in the power of 1 85 . 
another, and his integrity affords Kim in 0s no 1 
5 Pole means of relief. e e 
=" he conſigned to Nlavery? | No. i The 3 l. „ 
_ A is not ſuffered: "His fituation i is deſcribed | in 1 
milder terms: he is committed to priſon, and 
1 placed under the power of his creditor, becauſe he : 
3 is unable to pay him the debt which he owes him. „„ 
Ho miſerably are we led | aſtray from che true 5 e 
. nature of chings by a ſound! - „ 
: The ſlave who toils 1 in chains for his raſter, as . 
1 part in ſociety. He derives ſome conſequence . 
„ en his labour; and perhaps has never known 
a better ſtate. But the impriſoned debtor, who 
has taſted all the ſweets of liberty, muſt drag 985 
out his tedious hours ! in N and in "Wo : 


deprived, 


N Engliſhman, 3 in that country "where. ” 
„„ the fettered African becomes free; breathing . 
5 liberty from his birth; and generous, From: the beſt _ 

5 cauſe of generoſity, a ſenſe of honeſt independence; ; 
. ſtruck by the hand of mis fortune, rendered in- 


6000 


en r OT oo 6-0 ] w Rs ret were. 
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5 deprived, perhaps for life, of all that life could en- 

5 able him to enjoy. e : 
If indeed we lde into a 1H with. the eye of 25 — 

philanthropy, a picture of human woe ſhall there 1 

preſent itſelf, ſuch as imagination could never Save. A 
formed. It is drawn from combinations of miſery, : 
which extend themſelves far beyond the walls of the 55 
priſon. They reach the fad dwelling of many * ee 
wh drooping family, reduced to the extremities of want, . 
3 and driven perhaps 1 to infamy— _* i 42 


3 . Ph 5 5 a a nn Y «4s. . bo - 
(5 ak qt of . d ba Ja "4 7 = 
— 6 at oe BIZ 1 — — 2 — * 
_ * 2 , D 


n * 


EE —There : are men oft no unwor Acht or bc e 
[ 5 chatter who have taught their minds to take _ 
= alarm when, in the cour ſe of an argument upon a ſub- _ 
9 jet of general concern, pictures x private diſtreſs are : 
preſented | to the feelings. T hey are jealous of the BT 
llighteſt encroachment. upon what they hold to be 
— he ſtrict prerogatives of reaſon. : Forgetful of the 
VE wiſe harmony of nature, which has ordered that no 8 
one power of the human mind can perforr m its. due 1 
functions alone, 1 they diſable one, that another may ET 
act i ode pinion, „ 
Nor is it ſur priling chat chis prejudice ould Ty 
often be che riſhed, while the weaknel; ſs of thoſe di : TS 
. tempered feelings which diſturb. the judgments ol — 
men, is ſulfered to uſurp the name of humanity. e 
True humanity looks ſteadily upon thole . Private 


1 60 9 1 _ 2 257 af y , „ 1 ns; a n 4 
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mileries which arcſubſervient | ro. he great Pur 
3 poſes of gener ral 1 + empered by the cool ED, 


1 = - Appendix: W. 
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ſuggeſtions of ſober reflection, it can 2 with © Me, 
| termined ſeverity; and in the purſuits of a great and _ 

OO xxtended benevolence, i is * to che influence of [=o 8 
narrow affections. e 
But he who is poſſeſſed of. + Y Junky 

which can be ſevere, will feel for thoſe who ſink 
unheeded and unknown under the ſore and unnatural 

= preſſure « of perverted laws. And his judgment will 

aapprove of the feeling, —For it is wiſe to indulge 
the tendereſt ſympathies of the ſoul, when they . 

5 in uniſon with the beſt principles of 3 and 7 
„„ the e n of 1 good, | e 


CHAP. 
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CHAP. ig 


wh Janet. 


r is e fd that nt foelety: watt be. go- e 
I verned by general, not by partial, rules; NM 
i is the principle only that ! is general: the direction is 
ſpecial and relative. In municipal law, as in na- 
ture, it holds under a general principle, that diffe- 
e cauſes have different effects; that circumſtances Y = 
DO | vary conſequences; and yet che variation Is con- 3 
ttouled . 333 Ld Ln, 
This principle, in all i its parts, would front to be . 
= | abſolutely reverſed by the laws of impriſonment. . 
Let us trace their operation in a few familiar ex- 
5 amples, beyond the line which the bankrupt laws | 
Ss have drawn around the trading world, 5 
y ſome of thoſe untoward * aceidents which croſs 1 55 
5 the ſmootheſt ways of life, or by the folly, or villainy wy 
of others, a man of the pureſt principles and ſimpleſt 1 
manners is rendered incapable of doing juſtice to 
thoſe Who ha ave truſted him. Reaſon inſtantly de- 1 
1 cides — he ſhall ſuffer, but yet have the benefit of 
e integrity; and others muſt partake of his miſ- 8 
fortuncs—1 it is the tacit condition of all our reci- 7 
procal obligations in x ſociety, But che law declares . 
| EG. E ”Y V . that, = 


: 4 þ 
Y 
1 
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that, guiltleſs as he is, he may be conſigned to 


5 endleſs impriſonment, by thoſe whom he never 5 
meant to injure. . 5 


An innocent, nay 1 patriotic, Rebe erh full o 


15 bal improvements and ſanguine expectations 
active and induſtrious, but walk and viſionary; 
e comes under engagements which he has not a doubt . 
cdl being able to diſcharge, but which follow the fate 
e ſchemes — in due courſe of law they termi- 
nate in a gaol. He feels that he is unforrunate; | - 
8 but knows not how he is guilty. 5 . 
. A prodigal, the ſport of Tourkful levity, and "- 
£ | prey of faſhion; too much a coxcomb to be poſi- „„ 
tively a villain; and yet too thoughtleſs to be trußxß 
honeſt, runs heedlefs along, till he falls i into the gulph N 
5 which the law has prepared for him. He i is taught 
do reflect; but may never be ſuffered to > profic by i 
5 a. experience. i „ 
ü an abandoned cheat, a ding poliſhed diet 3 
e ho can command his paſſions, practiſe ſimple man 
ners, faſcinate honour, and cajole | unſuſpecting 
. honeſty; whoſe laborious and ſyſtematic profligacy 5 
has, for the ends of deliberate wickedneſs, encounn- 
| tered and ſurmounted difficulties which virtue would 
never have known His courſe at length i8 run — he 
EEE has no misfortunes to lament; he cannot appeal W 
5 8; honeſt action; but, as an inſolvent debtor, he 


ects with no harder fate chan thoſe who. went : 


7 befor him. 


Thus i it 3 Peter l of e > 


for debt, Which know indecd of no diſtinctions, OD 


ne 
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= 3 common fate indiſcriminately awaits the | inno- 
cent and melancholy victim of misfortune; the diſ. 
appointed projector; the giddy Es and the Rs 
= 2 "2 * Profligate . | 5 


0 And ſuch examples of injuſtice are, to a certain n degree, 5 
5 e For if the laws of impriſonment did not in their INE 
| firſt operation proceed againſt debtors indiſcriminately, they -— - 
would ſeldom proceed with effect. But the fact, that ſuch con- 0 
ſequences are at firſt unavoidable, affords ſtrong reaſon why 88 
tze law ſhould, in its common courſe, take notice of the ſitua- 5 
tion of priſoners, and afford means for the relief of the honeſt, > 
<-> a puniſhment of the guilty. To ſhew that this ! is praQticable, 
1 and would be politic, 15 the object of the following chapters: . 
but they are not meant to 80 further,——lmprijrment Cond debt ig: 


28 | an, 5 85 


1 . 
= 
vi 

2 N s 
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a CHAP. Iv. 


5 4 45 mple Afdevit of Debt the / gl fritininay Pro- . 
cccding upon which a Defendant is arreſted an 
impri ones o, on the Commencement of the 2 on again uf e 


bim. l 


FT weak: be matter of i B ovelty to many ee 
1 mon practioner, to be tqld, that for the purpoſe 
of preventing the conſequences of wanton, ground. 
less, or malicious actions, the law requires ſubſtan-„ 
dia ſecurity for the fair and Bond de proſecution ” 
by the plaintiff of every ſuit he commences in a 
- court of juſtice: yet the fictitious names of John N 
Doe and Richard Noe as pledges | of proſecution, „ 
which the practice latisfies che law, would. be no = 2 
- novelty to his ear, od 
The fact is, that. the wle preliminary towards . 
N the commencement of ſuch an action as ſhall „ 
SY _ Inſtantly deprive | the defendant of his perſonal „ 
fteedom is a ſimple offdavit—the oath of the plaintiff „ 
tthat the defendant owes him a certain ſum of money, _ SE 
D This ſingle act of an individual, executed A 1 
„ matter of. courſe, before a perſon who adminiſters | ES ag 
7 oath with the moſt perfect official flight and in- 
_ difference, has, for the time, upon the perſon of | 
him againſt whom the pr occeding is directed, all 
the effect of a ſolernn and deliberate L : 
pronounced by a ſupreme court of judicature. 1 


e affidavit muſt. he poſitive and direct: _ 


L muſt exprelaly aver chat the detendant 1 18 indebred to : 


ms 
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the plaintiff in a certain ſum of money. T 15 has... © 
been ſettled in the Court of King's Bench“, in 
order to counteract, if poſſible, by the apprehenſion 
: of puniſhment, ſomewhat of the ſtrong temptation : 
| to perjury which ariſes from the facility of the - 
ie, by: depriving | it of the ſhelter which * 5 
N vocal and indirect expreſſion — -.- 
So much the affidavit, upon the faith of n 0 
5 os defendant j is impriſoned, does poſitively ſtate— „ 
| but! it is alſo fit to enquire what it does not ſtate. 
Te affidavit does not ſtate that the defendant ob. 22 
7 tained credit from the Plaintiff upon falſe pretences. 1 
I. does not ſtate that he is privately withdrawing 1 
5 bis efets, for the purpoſe of defrauding his creditors. 
ED 1 does not fate that there is 1 UM think be is 
3 due to abſcond c or conceal himſelf. „„ coo 
| +, = ao or, it does not fate an) one e from „„ 
5 which it can be inferred, or even ſuſpefted, that the 1 
N defendant either has committed, or means ts commit, A © 
e F FR AUD, by Arg. bis Meli, or ee bis 
. Such! is the nature of the 300 precaution i in ge- „„ 
e ct practice for preventing a groſs abuſe of legt! 
authority, and protecting individuals from one of the 
” worſt calamities which it is in a the power of o one man . 
to bring upon another T. ö 


1 Ape * 


. There « are caſes Where the claim blog for remote . un- OS 
certain damages, the defendant cannot be arreſted without a 5 
ſpecial order of the court, or of a judge, upon a ſpecial affidavit 
: of circumſtances but the above i 18 the general law, and prac- 
TY tice. | | 


8 e, 8 SELL Da TT Loh 
3 e r e . 
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Tee — FRO Hh 1 whit Parxemts the Re- 5 


lation between Debtor and Creditor, WITHOUT ANY. 
1 CIxcuusrAxcE OF. Fravy, draws after it the 


15 Conſeguence of that Impri jſonment 10 $a & the 


3 Law as it Hands, Debtors are e ſubjected. 


neceſſarily and fairly to be inferred, after a judg- 


ment has been regularly pronounced againſt him by 8 


5 court of juſtice, that he owes the debt for which TS = 
he has been impriſoned. | Every priſoner therefore „ 
N in execution, that is, every perſon who 1s in priſon 8 


upon a judgment, is the debtor of him at whoſe 1 


ſuit he ſtands fo. impriſoned, to the full extent of 
„ ſum contained in the judgment. No mo = 
© complaint or objection, tending to the contrary, is 
then to be liſtened to: the relative ſituations of he 
deo part ties are fixed; the one is a Juſt cr editor, the . 
5 other an inſolvent debtor. But it is fair to inquire Os 


_ upon what principle it is that the relation of debtor 
and creditor can ever, of itſelf, and without che 


ingr edient of fraud, dr aw. after lt chat . 5 
to which the debtor i 15 FI law e HER 
The 


59 7 HATEVER may be the truth of 0 0 . 
1 in point of fact whether the cauſe ä 
5 been deliberately tried upon its merits, or the de- 
„„ ſendant has been unable to defray the coſt of 4 1 b 
5 ſence, and has therefore deſpondently ſuffered DO 
e to take its courſe without interruption; It is 5 


ON chr. IMPRISONMENT. W- 


The diſtinct and proper character of impr iſon-⸗ . 
| ment in execution for debt, as 2 pra? iſed, ſeems ©. 

no where to have received a correct and preciſe 
definition. It is to be found at one time looſely _ 

: _ repreſented as a puniſoment at another, as a mode 

1 — coercion fand! at another as in itſelf a abi faction f. 

. It may alſo be conſidered by ſome as the „ 
tacit or implied agr cement. between the contracting 
parties; or as the means of giving effect to the juſt. ” 
expectations of creditors; and W others as matter ET, 


5 : of public policy. 


I 8. obſcurity which: covers its principle Wa "Re 85 
i has long been practiſed, it has any regular prin- 
| ciple) may be the cauſe of that blind reſpect Which 
it has in general met with, and the filence ; in which Fon 
: the people at. large (and a: people of ſenſibility) : 
| formerly viewed even its worſt abuſes, and moſt 11 
1 "ener conſequences, . 50 = 


2 Blackſ. Com. e 3. 416. 


8 1 ce The intent of the capias ad r is ; to  impriſon En 
= 4 the body of the debtor 7ill ſatisfaction be made for the 90 bt, TE 
: . coſts, and damages.” 3: Blackſt. Com. 414. 85 5 
=, + In the eren to a very elegant panegyric upon the ; 5 
| care and circumſpection of the law, in maintaining to every in- 
dividual (among other important objects) * the enjoyment of : 
his civil rights, without entrenching upon thoſe of any other 
= individual ! in the nation,” Sir: William Blackſtone obſerves ; 
. that the; execution of a judgment 6 puts the party in ſpecific . 
1 poſſeſſion of his right, by the intervention of miniſterial officers, 5 
„ e or elle gi ves bim an ample ati faction, either by equivalent 
cc damages, or by the confinement of bis body who | 1s gailty of the 1 


_— injury complained of,” —Ibid. 422. 


Here it is laid down that a creditor derives a an np for fee. N 


5 un by the e 7 the dcb 407 7 body. 


CHAP. 


= 
1 
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CHAP. vi. 


Gil lupe: gem, in a conſe dered a as 
Puxis⁰⁰tl7qr. * 


1 impriſonment i in execution br a civil debt "I 
d be conſidered as a puniſhment, the cauſe of i 3 
e muſt be a crime: but this will be found to > involve . 
. multitude of difficulties. „% 1 10 py 
„ The idea of crime is too well uiderſinod; to re- WE | 

e quire or with propriety to admit of formal definition. e 

Ĩt is one of the ſimpleſt ideas that can be preſented LE 
5 the mind, and therefore ſhall not be made che N 

= ſubject of diſcuſſion. | . By, 3 
?2„5F every inſolvent debtor 1 any ſort of a 
| diſtinction (except that which ariſes from the Bank- 1 
rupt laws in matters of trade, and what is called he 
Tora . both to be afterwards conſidered) 1 is ſub- | : 
„ petted to the poſſible conſequence of endleſs im- 

1 priſonment; every inſolvent debtor muſt of courſe, „ 
in this views. be "aqually and without diſtinction —? ? 
criminal. „ 

5 The changer of aten ingly confidered, Nw 
. ariſes from contracting a debt, and | failing t to fulfil . 

Os 0 „„ On og 5 
. every inſolvent. de . 18 e hos muſt 285 
. be guilt either in one or both of theſe circumſtances, 

--. -1n.every caſe where they occur. Let the contracting fy 

of the debt be fiſt conſidered, 
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In this age and country, it will hardly require . 
argument to ſhew that a man commits no offence 
by contracting a debt which he has every probability 
in reaſon to think he ſhall have funds to diſcharge. 

N But it would be an outrage againſt common ſenſe 
any where, for a moment to ſuppoſe, that a man 
Who has a moral certainty of fulfilling an engagement, 

du Goes any thing amiſs in coming under that engage- 
ment; only becauſe it is within the compaſs of pol: „ 
3 ſiübility that he may never be able to diſcharge it . | 
„ contratting the debt, therefore, which he after- . 
EE wards fails to diſcharge, he may be perfectly! inno- 
cent; becauſe his intentions e be Jnr, 5 and his . 
— proſpects juſt and rational. 3 n . 
e failing to diſcharge the abt 15 * con- „ 
85 "trated, he may be equally i innocent; for that may FE 
YT happen i in as many different ways as there a are va- = 
N rieties i in the unforeſeen events of liſe. TT 
Ik this be ſo, it cannot ſurely be faid, that while 
N each of the two ingredients 1 18 conſiſtent with per- „ 
„„ integrity and! innocence tf, the law ſhall hold 5 "0 
tze ſame time that there is guilt 1 in the general 1 
„ character of inſolvent debtor, which is compoſ ct 
b > of both; that it began by his contracting A 
1 debt, and Was conſummated by his failing to diſ- 
charge it; and that, by one more of thoſe fictions 
«0:2 wen ſometimes elude the graſp of reaſon, amidſt 
dete ſubtleties of artificial ſyitem, the legal offence 
of failing to pay, by relating back to the contraction 1 
15 of che debt, taints the whole from beginning: 0 „ 


„ See Pu ide and e Appendix *. 
X . Z. | 
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end, and raiſes up a criminal in the eye of law, 


without the aid either of criminal act or intention - 
„„ propoſitions there certainly are which : are e formed of = 
1 — better materials. e 


But even when it happens chat an e . The 


1 not thus converted 1 into a criminal by operation ns 


of law, without any conſciouſneſs or interpoſition 


of his own; but is truly guilty of fraud, either by 


contracting the debt, without any view to the 1 
means of payment, or by not afterwards applying 5 
85 the means in his power 1 towards diſcharging i it; and 


that, in common with others, he is impriſoned, 5 


. perhaps for life; he is ſo impriſoned, not as a per- 
ſon who has been guilty of fraud, but ſimply as 5 
inſolvent debtor. The real truth of the caſe could 

never be diſcovered from this its legal conſequence. 1 
1 Even, the gaoler cannot, from appearances, diſ- 55 


5 tinguiſh a priſoner. of the former deſcription from =. 


one of the latter; if it be not perchance by the 
„ levity of the one, and the deſpondency of the other— 1 
— 2 former, relieved by a ſituation milder than he 


5 knew he deſerved; the latter, depreſſed by a ſtate . 


e of miſery which he never did any thing to deſerve. 


+ If: inſolvency, as being often conſiſtent with the 3 


— faireſt | intentions, cannot in itſelf be criminal; im- 8 


Priſonment in execution, for civil debt, cannot be : 
rendered conſiſtent with the idea of puniſhment. 


hut there are other reaſons why that ſort of im- 
= priſonment cannot be reconciled to the pris of N 
7 Sanne FOE 


The 8 of c crimes or a; is a matter . 


5 of e Londern. and inflicted * the public. | 
- Puniſhment 7 
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Puniſhment 3 is alſo proportioned to the guilt of the - | 
offender: when, therefore, the guilt admits of ils. 


tinckions and degrees, ſo does the puniſhment. 


But impr iſonment in execution is inflicted by one $9 
Individual upon another, who. therefore ſuffers pri- - 
x vately, at the pleaſ ure of a fellow citizen, without 
7 oj kno! wedge, attention, or interference of the 
public: and although his inſolvency, af at all to be 
conſidered as criminal, mult admit of various de- 
TT grees and modifc: ations, the Jaw preſcribes no limits 
2546. the poſſible endur ance of his ſufferings. As 3 
inſolvent debtor he may be innocent, and lis ere ; 


ditor pe! rmitted to torment him; — as an inſolven 


5 debtor he may be criminal, and his creditor dalle > 
| = ed, from the impulſe of tl the moment, to turn him 8 
e Joſe and unpuniſhed upon ſociety. 33% foe bo. 
' Puniſhment is not to avenge, but to warn and . 
inſtruc, There 1 152 grande. ur in public princi 7 
which diſdains the little objects of paſſion. Cs 5 
impriſonment j in execution, v while it gratifies pr ivate 
_ vengeance, | and may ruin the per fon who ſuffers it, 
can never operate by⸗ way of example for the good 
of others. The reaſon is moſt manifeſt; it falls 5 
from no 1 ic is the blow of an equal, perhaps 1 
of an avowed enemy; it provokes reſe ntment or 
indignation; it is indiſcriminate and caprici ious in 
its application—it 18 | conſequently uncertain and 


8 impotent. 


A mind ſo. conftrudted, or Dried. by i mean 5 

3 as to act chiefly from the fear of puniſh- 5 

ment, will alſo be induſtrious and cunning in diſ- 
covering means to elude it; and where there is ſo 

: 3% 19, muck 
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385 much uncertainty, there never can be any fixed 5 
” apprehenſion. 7 . 


Moreover, if brd in execution for a 


T civil debt is a puniſhment, it is a puniſhment 1 
wien the ſeverity may often riſe in exact propor- 
tion to the innocence and worth of the ſufferer. 
„ ii depraved and grovelling ſoul of a villain can 
find enjoyments in a gaol—it 1 18 the weak, but 3 
nerous dupe of artifice, or the p of misfortune, — 
5 who feels all its s horrors *. * 
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Croit Inprijo pnment in ; Fx xecu! jon v conf tered as a 2 . 


3 5 Cornciow. 


Ir Jas: byes held, and 3 indeed, from the. . 
terms of the writ or warrant, to have been the „ 
e idea of the law, that civil im priſonment in „ 
execution is merely a mode of coercton, or an im- 
priſonment till ſatisſaction be ma ade that 15, until . 

a diſhoneſt man is FO mitt carceris, „„ 


. do juſtice. 


Then what | is ; to he faid f for it 5 it acts ; gant - 
an honeſt man, for the purpoſe of compelling him to 
perform an impoſſibility? | The fame thing which . 
. has been ſaid for torture when inflicted upon in- 
gnocence, as the 700 ible means of, ſometimes, * 
5 rorting a a diſcovery of guilt. %%% ¾ ta og» | 
- The law, it is ſaid, —_—_ that every 1 man is 
able to perform tlie promiſe or engagement he has 
made; and concludes that his failure is therefore 
wilful. And this 15 right but the law g goes 'far- - 
> ther. : The prima facie evidence of a legal preſump- 1 
tion is made to change its nature; and. inſtead of 
ED being open to contrary evidence, 1 is held to be ab. 
: | lute 20d concluſive : for the debtor has no poſlible 5 


: means of | proving his 1 innocence e and inability. | 
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 Imipriforiment therefore for debt, in the elm 


ſtate of the law, if it acts as a mode of coercion, 
des with the certainty of often offending againſt 
, * and only the chance of ſometimes pro- 15 


moting it. 9 


CHAP. vu. 


Coil 5555 won in Execution og 4 as in 0 f 
a Cue SATISFACTION t the Creditor. = e 


| HERE : are not only . many + Kp of . — 
1 but alſo eſtabliſhed legal diſtinctions, which 1 
5 8 impriſonment for debt as being / in ſelf « , 
 fatisfaftion to the creditor. Conſidering it in this 
light, we hall be no leſs unſucceſsful in our in 
3 tor ſomething conliſtent. « or ratiqgal i in its 5 
. A legal Guizfadtion muſt be ſroerhing ieceived | 2 
. return 22 ſomething given—Let this be applied—= — — - 
„ creditor has of his own accord, and with o 7 
1 cumſtances, to which he truſted, open to inquiry, OT "2 
lent his money, or ſold his goods. In general e | 
only be repaid by money or goods. Yer the law does 
mot lead the creditor firſt to inquire after his debtor” R 
5 money or goods to which he truſted; but ſays, E — 
may inſtantly proceed to recover a ſatisfaction, not = 
by receiving any thing himſelf, but by depriving 1 
huis debtor of his perfonal freedom. For that F 
8 poſe 1 It arms him with the power of delivering over ets 
e body of his debtor i into the cuſtody of other men, -: 
whoſe duty it is to deprive him of the comman air _— i 
of heaven, and reduce hun t the loweſt ſtare of 


; animal exiſtence, 
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= 4 legal fatiskaction, whether real or Bite, 


5 can, without a contradiction in terms, be conſidered 
in no other light than as a legal equivalent. How is 
it, then, that "he perpetual impriſonment of a fellow _ 2 
Citizen is, in the eye of law, no more than a ſatiſ. 
faction for twenty pounds, and yet n alſo a i fatisfac- 
tion for twenty thouſand? | N „ 
5 A ſatisfaction admits of gradation; J it may be! in . 1 
= part or in full: but impriſonment for an hour has 
the ſame value in law as impriſonment for life. * 
the debtor has once entered the walls of a priſon as @ 
e debtor i in execution, the creditor loſes from that moment 
8 every ſubſtantial means of enforcing payment during his 
debtor's life. The debtor may poſſeſs the wealth of 
the Indies 1 he is contented to poſſeſs 1 it in a gaol, 
e ſecure and well-accommodated retreat for the 
ee njoyments of avarice) he may laugh at the idle 
e anger of his creditor, 4 and dare kim to touch his 
Es manors or ern 5 


If che ſatisfaction Which ariſes 3 in aw 1 to the « a 


ditor from the irpriſonment « of his debtor, proceeds 3 
| upon the idea that the debtor 1} is made to ſuffer in 
one way for what the creditor ſuffers in another, —: 
the matter will be found equally incxtricable. 5 
dliebtor who is honeſt and unfortunate; who feels that 
high reliſh for freedom a and inde ependence, which is 
te chief felicity of worthy minds; who has hitherto 
> perhaps enjoyed the beſt bleſſings of domeſtic life, „ 
and the innocent pleaſures. of Fociery, ſuffers in- 
© finitely | more by the loſs of his liberty, t than he who 

- never knew how to uſe, and for ever abus ed, che 


3 | Appendix | B B. 


means 
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means of happineſ—bur the debt of the latter may ES 
:.. bs infinitely greater than that of the former. Con- 
1 ſidering then the impriſonment of the debtor as in 
itſelf a ſatisfaction, of the nature deſcribed, the rea- 
ſoning (if i it deſerve the name) terminates in this, 
9 55 that the loſs of the creditor may be trivial, and 8 
C rendered miſerable; or his loſs may be great, ” 
and his debtor hardly affected. n 
: T, When we read the criminal laws of certain na- = 
. tions in a rude ſtate of ſociety, we find every mem 
ber of the human body, as well as life itſelf, had 
its legal valuation in money. We are ftruck at the 
: brutality of men who could thus coolly and delibe- 
 rately, at the table of ſtate, form, with minute ane 
barbarous preciſion, a ſcale of compoſitions; accord- | 
ing to which a man had only to count his money, 
in order to know how he could beſt afford to gu. =p 
| . tify the rage of a favage—whether by breaking the 5 
5 bones, or beating out the brains, of his enemy. 
| FR» England we dare not ſhed the blood of our : 
> | neighbours; we cannot deprive them of their limbs, 
bor of their lives; but, at a certain expence, e can 
effectually diſable them from enjoying the uſe of SY. 
them. Under the maſk of friendſhip, a man may 
tempt the deſtined victim of his cruelty to become = 
his debtor: he may practiſe on his failings, and _ 
ES encourage his follies; he may then deprive him © 
| legally of his liberty, and conſign aun to miſery. 


Bos For 3 20 he can take from under the orders of 


1 the king the perſon of a ſoldier! in the immediate ſer- 
vice of his: country: for J. 20 he can lock up the 
body of an able ſeaman, when men muſt be hunted _ 


| down to > ſupport the honour and ſafety of the na- 
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"tion; for 25. 4d. a week e, or J. 5. 115 . 4 a year, 5 
be can hold a fellow citizen in perpetual durance— 
ſo that for little more than L. 100 a year, a man, in 

- this land of freedom, may purchaſe the bondage =_ 
twenty wretched priſoners. It is enough to ſay DN 
_ that this is Polli ible, and would be no more chan W 
i exerciſe of a legal — 5 
The queſtion may now be aſked; Which * the - 
two, the criminal code of the antient Germans, or . 
tis branch of che civil laws of FOE. is s the : moſt. 

: barbarous? . po Ee) „ 
If it is true e (for che thaw welt ſeem to lows _ 

3 ariſen from the miſapprehenſion of a figurative 

55 expreſſion 70 that the Romans ever received it 
a la that creditors might cut their debtors „ 

pfeden, n example of mad ferocity in legiſlation is 
there afforded, which aſtoniſhes reaſon, and ſhocks 
= humanity. | But thoſe early laws of the moſt poliſh- 
d ſtate in Greece (afterwards reformed by Solon) 
and of other nations, by which inſolvent debtors, 1s 
and even ſometimes their Wives and children, mere. 
uſed or ſold by their creditors as ſlaves ; z or the law 35 

; of Ruff ia, by which a Muſcovite is delivered es, 

to his creditor, firſt to be well beaten by him, and WEE Bo 
then made his ſlave have nothing in them ſo irra- 

po tional, at leaſt, as the Engliſh law of civil impriſon- . 

ment. For ſuch laws are not both cruel and in- 
efficient; they do not take every thing from the | 
| debtor, and yet give nothing to the creditor}. 


„This i is the ſubſiſtence allowed under the Lords 48, to be 


afterwards explained, 


1 f Appendix CC. = 85 | Appendix D D. 


CHAP. 
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"CHAP; IX; 


29 dvi Imprifmnen mt ae upon the Priviple . : 


an implied or tacit e 


by THEN ty ſtem hun loſt ſight of the finpliciy — 
of nature, and is puſhed to the extreme of | 
Wo ti upon every occaſion to artificial principle, 5 
3 confounds, inſtead of aiding, the reaſonings 
| men. The. mind is made to w ander by a circuitous 
5 progreſs, through laboured and forced implications, = 
in ſearch of an object v hich lay directly before iti: 
and the plaineſt truths are obſcured by che intrica- 1 5 


8 eies of abſtract demon ſtration. 


The ſtrength and energy of thoſe principles of = 


law and of equity, which are to be met with through- 


out all the different parts of Roman juriſpr udence, . 
| have furniſhed rules : and maxims of municipal law : 
0 170 every nation in Europe. But ame of the theories 5 
which roſe upon the principles of that great and 
juſtly celebrated ſyſtem were much too refined for Rag 
practical application. T hey gave. employment 0 
commentators; bur. could never reach the under- N 
ſtandings of the people. Nor was it neceſſar) 77 they 
5 ſhould--they were the mere play of words; or the 
combination of f. anciful ideas, v which had ſeldom any 
ultimate effect upon the ſubje£ oh From the ſame 
facts the ſame concluſion would have been drawn 
by the clown, and by the lawyer. Both would have 


agreed, 
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7 agreed, for 3 chat if a man received moneß 
which had been paid by miſtake, and which was 


5 not due to him, he was bound to reſtore * But : 


Ss their reaſons would have ſounded very differently. 


The former felt ſimply the obligation of natural 7 


1 5 juſtice the latter had been raught the legal effect 


of a covenant in law, which never exiſted in fat; 


8 and could demonſtrate, upon a multitude of autho- 


rities, the binding force of 7acit agreements, and the 3 
legal import of that quaſi contractus which aroſe ex '; 
Aebiti folutione®*. Accuſtomed to the idea of poſitive . 
: 1 0 obligation, as being the conſequence of expreſs agrees . 
ment, the Roman lawyers carried the ſame form mo 
 reafoningthrough the whole chain of duties which were ES 


Inherent in the nature of things, and imprinted on 


= the mind of every upright man. They ſuppoſed z 1 


cChuntract, and inferred an obligation. They proved + 


5 : by falſe ſuggeſtions, what | in  kiſelt v was. moſt r mani- 
55 ive „ „ 3 . 


We have had « POR to blow 8 no e — 


_ por tion of the ſame ſpirit of unneceſſary ſubtlety and 5 


3 refinement (though affecting more the management 
of forms, than of abſtract principles, aud derived in 


Wy moſt inftances from a different origin) | is to be found 
5 many of the theories of law in this country. = 


5 ſo, it is not impoſſible that the | impriſonment of an 


inſolvent debtor may be repre eſented as the fair reſult 


7 of P ublic law, ing {fect t toa tacit ee or i 


» 1s the fins x manner r they ieconted fei femiically for obli- - 
44 | gations equally appar ent, ariſing ex. negotiorum geſtione, tutelu, 


rei communivne, aditione bereditatic and the UKs. Appendix | "= 
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quaft contract between the parties; ; the 8 


it may be ſaid, truſting to that legal conſequence; 5 
the debtor agreeing to ſubmit. to it if he fall i in the 1 


| fulfilment of his engagement. 


This would indeed be rein in a tile; but e 


tit will not be difficult to ſhew, upon other grounds „ 2 


| | that the law of civil impriſonment ca can 1 derive 1 no aid DE 
5 from any ſuch argument. Es 


By one of thoſe honourable reſtraints which the 


5 genius of civil liberty puts upon the actions of men, 
| M0 poſſible mode of bargain, tranſaction, or coe. 
nant, can place two individuals in the relation mT. 


cach other of maſter and ſlave: for every ſubject 5 : 


W's free government is a citizen: a character which : 


mamaap be forfeited wi crime, but cannot be ſurren- 5 
1 dered by contract. „ 5 


Under ſuch a government, Individuals are taught . 


18 feel their importance by the immediate depen- . 


= dance of the public upon their exertions towards the 


general welfare. No middle power is interpoſed 


between them and the ſtate. The bleflit ings of pub- 5 


lic proſperity are not intercepted by a ſubordinate 
tyrant in their way to the cottage of the labourer. 


He feels their immediate effects, and can indulge Y 


. the honeſt pride of having contributed directly 8 
— wards them. In ſuch a ns | it is, that public and 
a, private g good are, in truth, co- -exiſtent and re cipro- : 


cal: in others, they are only ſo in ſpe -culation. 


But this vivity ing quality of liberty; this mutual 


energy, which is for ever acting upon the indivi- 
duals which compoſe che Ry of a free ſtate; 
would ſpeedily be. . if under the neceſſ ry of the 

moment 
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moment. men were permitted to ſurrender. EY | 


5 power of contributing, independently, and 1 in their 


| own proper perſons, | to the public ſervice. In- 
1 capable of promoting, they would feel no right 5 

to enjoy their country's welfare. he intereſt of 

the public would | be no longer theirs. | ws It would be 

their maſters . 5 55 

It is the conſtitutional boaſt of Knglifhmen, han _ 


dete public good is an eſtate in common; of the free 
5 poſſeſſion and enjoyment of which no law can Ae 5 
pPrive the humbleſt individual who is not convicted N 
of a crime. „ ” 
4 What Wü en ther are ho are berelt 


of their civil exiſtence by the laws of impriſ.nment! 5 
. But is it poſlible to maintain that thoſe laws have 


5 proceeded upon this ſolcciſmm in the language of 88 


freedom; that a community can be „„ Y 


Ds While individuals may, 7 their own conſent, be : 
TEE | faves? J 5 


Perſonal 8 and the want of thoſe civil 


takes: which others enjoy, form the eſſence . 
ſavery. Subſtantially they are loſt to him who 3 


LE rendered incapable of enjoying them: and ſuch i is . 


| the ſtate of the priſoner for debt. 


In letting out his labour to hire, no man loſes: 1 : 
particle of his civil liberty. He is at that moment _ 
85 ſpontaneouſly contributing to the general good d. Fo 


He is upon a footing with his employer: 7 he gives 5 


0 one way, and receives in another. 


. Would it be ſo with a man WhO ſtipulated that, 
5 in a certain event, his neighb our ſhould be entitled to 
VC 5 deprive 


on cIvIL [MPRISONMENT. 7 
5p <li] him of the uſe of his limbs; or that if be fall. 
ed to pay a ſum of money, his perſon ſhould be 
locked up in idleneſs, and his exiſtence rendered 


__" equally inſignificant to himſelf and to the af rand 1 
5 —Would: this ** a Jawful contract? = 


CHAP. 


q l Jonment. 8 tired with. a View t 5 
 eftallijhed legal Prgſunplien of air Intention, ill : 1 
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CHAP. "© 


the La 15 e 


17 THATEVER may be infared 1 to the con- 

. trary from the principles of certain doctrines, i 
7 it will 4 in general be found, that the reaſonings ä 
law, in the eſtabliſhment of legal preſumprions, are: 
"= of candour and liberality ; proceeding upon” ©: 
5 maxims favourable to the characters of men, and e 
3 excluding the idea of unfair or unjuſt intentions, „ 

till the contrary is eſtabliſhed by evidence. 


It is thus that it preſumes reſpecting the views of 


a creditor when he gives credit. In tranſacting 
1 with the debtor, he is preſumed to have looked 0 
farther than to that which was fairly before him, viz. = 
I the ability of the debtor himſelf, by means either of NY : 
by preſent effects or probable acquir ements, to diſcharge 
the debt: and, conformably to this preſumption, 5 
whatever 1 may tend to hang out falſe colours, that is, 
5 give falſe appearanccs, and lead to credit, where 1 7 
e there 3 is not ſubſtance, 1s upon every occaſion re- . 
5 probated by the law. „%%% en, 
The law of 1 impriſonm ent, however, is incon- 8 
fiſtent with this preſumption; or makes uſe of jt 
with partiality : it admits it on one e ſide, and rejects N 
1t « on che other. = 


et at ae ˙ Ä 
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1 is manifeſt that there muſt be ſomething wrong 
on one ſide or the other, when, in the common 3s 
cCourſe of affairs, a man gives his property, upon a - 
7 promiſe of ſomething equivalent, to one who has nei. 
ther Property to ſupport his promiſe, nor the probable 
means of acquiring it. Either the perſon who gives 
the credit has ſome malignant deſign againſt the man 
1 himſelf who receives it, or ſome TAPacions \ view 8 
wards inordinate gain; or he who. receives it has : 
obtained it by flkchood and deceit. e 
> Ih every Caſe ; without inquiry; by r mere pre- | 
ſumption, the law imputes the whole to the latter; 1 5 
Las yet it inflicts no public puniſhment upon him. 
\s to the conduct of bim who . the credit, no 
notice whatever. 18 15 taken of it. 8 every caſe; e 
without inquiry; upon mere 15 reſumption, 3 HE = 
; Viewed as an injured man * ns 
If confiderations different Gor hole which Ys OT. 
Bona 7 fide, from che apparent abil] ity of the debtor, 
©" either - by pretent. means or probable. acquirement, 
have weighed in the mind of the creditor; they may 
be ſuch as the Jaw ought not per haps to reprobate; 
but they cannot be woch as the law ought actively to 
. ſupport. If he knew that his debtor had neither 
5 ng nor effects, and yet choſe to truſt to accident; 5 
that is, to run the hazard of loſs, rather than fore- 
30 the chance of gain, he cannot Juſtly apply to the 
law for its interpoſition, if the event is unfavourable; 
bed auſe þ it was as directly under his view at the time of T 


| 8 Some Py; the 3 here generally Noted, arc more fully | 
3 oulidered 3 in fubſ g it ch lapters- e 


3 | 
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the tanection, and he had knowingly made a bar 1 
gain of hazard. Or if, appriſed that he never could _ 
be paid by the debtor himſelf, he truſted to the ſe- 
Ee expectation that the debtor's friends would be 
induced, from motives of benevolence, to ſubject _ 
N themſelves to the loſs, rather than ſuffer tum to go 5 
ws to gaol, the expectation Was both unjuſt and illegal; bo 
unjuſt, becauſe it went beyond the terms of 3 I 
EE bargain, which proceeded ſingly upon the cr edit of 1 
"hs. debtor himſelf; illegal, as having been incon- 8 
5 ſiſtent with the Principle that the Province of law is 
not to create new ſecurities, but to render effectual 
N thoſe which have been given not to enlarge, but 1 
e to 7 into ellect the e of parties *, MO 


PA reer rr 


* 15 the eile of $: nth. V.  Bronley, Yan Marsfeld, repro- 


1 . the iniquity of a creditor, i in having taken money from 8 

6 ſiſter of his debtor for ſigning his certificate as A bankrupt, = 
Or, in other Won rds, for agreeing not to put him 1 in priſon, ex- 8 
preſſes himſelf thus: « If any near relation i 15 induced to pay = 

E: 4 8520 money for the be it 15 taking an unfair advantag ge, 5 


a nd tortur bring the comp ier of Pi N 1 ee * 


The reader ck hats be e St the obſervations 5 
lah have been made reſpecting the principle of civil 1 impriſon- 5 
= ment, refer to the common caſe, where direct fraud, or decep- 
tion, has not been alle -dged againſt the debtor; ; and wkere he is i 
not only willing to give up his effects to nis ee bot r ready 0 
Ho to ſubmit. bis conduct to the C loſe 1 ion. 
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CHAP. . 


7 be 2 2 dt to. | Reaſons if Potter, 
. Of See e pen this W 


NUPPOSING. it to have: been ſhewn that the 
WI bw of civil impriſonment, in its utmoſt ex- _ 
wo, as now praQtiſed, can be referred to no regular e 
Principle: that it acts neither as a puniſhment: nor 5 
as a mode of coercion: nor as a ſatisfaction: nor as 
e the reſult of an implied agreement, or legal pre- . 

5 ſumption: ſtill it is to be ſupported, fit ca be. 
then, that whatever may be its nature; however revs aus 
3 untenable i it may appear in argument or ſpeculation; VVV 
its effects muſt, upon the whole, be ſalutary —_ 

— conducive. to the general good: and much more ſo 
WK can be ſhewn, that it is neceſſary for the pre- . 

OP vention of general miſchief. If again the very re- 
verſe of theſe propoſitions ſhall be made out, it can- 8 
5 not ſtand, Whatever may be its principle. ** 
1 Let the queſtion ther cfore be now tried and de. N 
OE cided 985 Ho iſſue. * | | : 
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CHAP. XII. 


. Rea if Poticy againſt the Py 1 of Givi? : 
Impr iſonment, founded 1 858 * 5 5 tha : 


BankRurr Laws. e 


The Privilege g given to merchants (and wiſely fo 


: given) 1 in the reign of Edward the third, of arreſting 
and impriſoning their debtors for debts contracted oo, 
5 in trade, ſoon recoiled, by 1 its abuſe, upon the mer- „ 
chants themſelves ; who were no ſooner A 

| bend under a caſual loſs, than they were imme- 
TS diately thrown down by impriſonment, at the ſuit 
of competitors. 8 Their effects were torn to pieces 1 
by thoſe who could firſt reach them; . and their ; 
perſons became uſeleſs matter in priſon. ls 
k variety of ſtatutes commencing in the reign ; 
„ of Henry the eighth, and brought down to the pre- 
ſent times, certain acts and circumſtances are de- 
ſeribed and alcertained, as legal ſymptoms. of a 


9% en fituation ; 


A 8 the Inpelibectene of the perſon | ot a debtor, po 
II who had committed no forcible injury or : 
palpable fraud, was firſt introduced in favour of a 
I particular body of men, for the purpoſe of promot= = — 
ing the intereſt of trade; fo it has received its firſt - 

check for the purpoſe of promoting the ſame end. = 

The principle was the ſame in both inſtances; : Ao. 

it was the ſame principle, acting upon che different 
7 circumſtances of far different times. 5 
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5 Firuation inconſiſtent with the fair capacity "of trad- : 
8 ing. The perſon in ſuch circumſtances, if a trader, 1 
zs to be declared a bankrupt—that i is, his tranſactions 
; in trade are inſtantly to ſtop; ; his powers of acting g 
5 are for a time to ceaſe; his affairs from that moment 1 
— | become ſtationary; ; and his courſe of life, in the 


world of buſineſs, again to, commence ane w. 


N Nothing can carry along with it, upon a . Re 
view of its principle, more  ftriking mark; 5 of Arong 7 


ſenſe and ſound policy. 


But it was not till the reign of Queen Anne that EE” 

a bankrupt, who had done every thing in his power 5 
towards the ſatisfaction of his creditors, was in any ; 

, gee.” protected from the laws of impriſonment. e 
Till then the bankrupt's 8 perſon was. at the mercy b 
. of his creditors; and the caprice or reſentment of 5 5 7 
aan one of them, might cog his country of the OT 

= * of an intelligent trader *, N ” 
a * By the 5th. of George the wed, c. 30, upon a cer- . 9 
| teste ſigned firſt by four-fifths of the creditors i in number and 
yalue, and then by the commiſſioners of bankrupt, purporting, . 
| that the bankrupt has conformed himſelf to the law, and made 
a fair ſurrender; if chat certificate be allowed by the lord chan- 


cellor, he is free and di iſcharged for ever from all debts owing _ 
dy him at the time he became bank rupt; and if he j is in pri- 5 


| > * for ſuch debts, he obtains his liberty, 


The firſt act of parliament g giving the benefit 50 cis; was 


we 4 & 5 Anne, c. 17; and by that act the commiſſioners of ba: akrupt 


any were to ſign it. The 5 Anne, c. 22, added the creditor 
and ſo the law was continued, or revived (With ſome interruß- 
tion) till the above ſtatute, 5 Geo. che ſecond, put 1 tae ſubjeC. 'of - 
1 1 8 certificate upon its preſent footin 3 
Lord Hardwick ſomewhere ſays, that the firſt at of FO. Aube 8 
giving bankrupts the benefit of certificate, was intended as a 
| temporary proviſion, on account of the loſſes ſuſtained by our 5 


Low, 5 che jucceſion War. 


BCE That 
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That this defect in laws of ſuch liberal operation ; 
boa have continued the greateſt part of two cen- 


turies of theſe our later times, vill ceaſe to be matter 5 


of wonder, when it is conſidered that the general 


law reſpecting every unprivileged individual in the 

5 kingdom, ſtil labours under the ſame fort of defect 1 
5 in its fulleſt extent. 1 
% bankrupt laws as W now nd, en 12 


perfect they may, in certain reſpects, be thought 


+ by ſome; are perhaps, upon the whole, a fit ſubject 1 
5 panegyric: and they have been ſo treated by t chat e 
celegant commentator, who, in diſplaying the out- e 


Unes, and enlarging upon the leading points of 


. Engliſh juriſprudence, has preſented 10 pleaſing 1 - 


poicture to the general view of the people. EZ > —__ | 


; - expreſſed himſelf . follows: ce Trade cannot be OY 
„ ce carried on without mutual credit on both ſides: „„ 


the contracting of debts is therefore here not 
e only juſtifiable, but neceſſary. And if by accl- _ 


EO dental calamities, as by the loſs of a ſhip in a 
A tempeſt, che failure of brother traders, or by ke 
=": WR -payment of perſons. out of trade, a 'mer- 

„ ee chant, ' trader, becomes incapable . 


2-0" 


« curity of commerce, by enacting, that every | 


c conſiderable trader Nay be declared a bankrupt : 


charging his own debts, it is his misfortune 
e and not his fault. To the misfortunes therefore 


5 « of debtors. the law. has given a compaſſionate : 
; e remedy, but denied it to their faults; ſince- 
at the fame time that it provides for the S 


: ©« for the benefit of his creditors as well as himſelf; = ; 


« fit has allo, to diſcourage extravagance, declared, 2 


5 bh 00 that 
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1 that no one ſhall be capable of being made a 


cc 


: others. | 


be ap 2 Blackf, Com. 47% ere * P, 
„ AX: Ibid. 484. 


FE bankrupt, but only a trader, nor capable of re- DE 
| 20 ceiving the full benefit of the ſtatutes but only 5 
-.< A induſtrious trader *. 25 And after mentioning, = 

_ that the bankrupt | is protected from the law of im- Ef 
> Pr iſonment, he ſums up its juſt and beneficial effects 1 1 
0 follows ; Bra Thus the bankrupt becomes a clear 
man again; and, by the aſſiſtance of his allow- _ 


4 ance, and his own induſtry, may become a uſe- 


N =- tal member of the commonwealth ; which is the 
© rather to be expected, as he cannot be entitled 
5 ” « to theſe benefits, but by the ceſtimony RE... 
ditors themſelves of his honeſt and ingenuous . 
OW diſpoſition ; and unleſs his failures have been 
: « owing to misfortunes, rather than to miſconduct 5 
„ e extravagance f.“ „ 7 „„ 
That the bankrupt la aus ; ought 0 DS extended LE TTY 
"is all honeſt inſolvent debtors, without variation or 
. diſtinction, i is not to be urged. They are in many 
| ; reſpects inapplicable to ihe circumſtances of other 
5 deſcriptions of men. The machine 18 too great . 
and coſtly for the flight and minute materials upon 
which ! in that caſe it would have frequently a. 
| Beſides, the great end for which it was conſtruct- 
ed is to arreſt for a time the active powers s of men, 
e who, in ſtruggling againſt a tide to which Ber n 
” ought. patiently | to give way, are not only wailing 
their own ſtrength in vain, but alſo endangering 5 


. * _— | But 


. 
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But does it follow, that therefore no part of the 1 
n of theſe laws ſhould be extended to other de= 
| feriptions of men? They provide cc againſt Hr. 
. inhumanity of the creditor, who 1 18 not ſuffered to : - 
. confine an honeſt bankrupt after his elſes are. 
. delivered up; at the ſame time taking care eee 
. all his juſt debts ſhall be paid, ſo far as the ef. 
„ fects will extend. They have, for the declared 
objects of their protection, thoſe perſons Who are 
liable to accidental loſſes, and to an inability of 
* paying their debts without any fault of their own,” 
making them © clear men again, in order that they 
< may become uſeful members of the common- 
5 « wealth.” In ſhort, © they g give to the misfor- IT”. 
- WS tunes of debtors a compaltionate gy" but „ 
8 deny i it to their faults.” . „„ „ 
3 þ 4. - language T; the bankrupt have But 5 . 
5 eas it not apply to every honeſt inſolvent debtor 5 
Ihe anſwer gencrally given is in the negative; „ 
the reaſons have been quoted. Let them | now be Es oe 
. 3 „„ . . 
5 a « Trade: cannot te carried on ; without na To. 
5 . on both ſides,” —But as the world is now ſitu - 
. ted, in the midſt of that infinite variety of mutual | 
ET”: reciprocal dependencies which render the whole 
line of things but one continued chain, can any of De 
the affairs of men be carried on without mutual = 
credit? — Moſt certainly no.— Shall the huſbandman . 
ft idle ul the Pr ice of his crops becomes due? or „„ 
che artiſt deſiſt from the proſecution of uſeful im- | 
provements and diſcoveries, ang” work as a labourer, 5 \ 
| _ rather „ 7 
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rather than borrow the means of preſent fapport . 
from thoſe who are willing to truſt to his future _ 
ability? Muſt the landed man convert his acres 
x5... + gold; receive his rents in weekly payments; 5 
ber decline the offer of a valuable purchaſe rather 
than contract a reaſoneble debt? Or is the monied 
man to keep his coin in his ſtrong box; and, like 
tte Don Bernard of Gil Blas, to count out with Gaily 3 
5 care the price of his daily ſubſiſtence ? DF EE 
2, In trade © the contracting of debts is mt mh 8 
LY ( juſtifiable, but neceſſary” — it is certainly ſo—bur 
1 where | is the fituation 3 in which the fair contraction = 
— debt, with « a certain or rational proſpect of having . 
” means of repayment, requires a juſtification? N 
VVT i by accidental calamities, as by the loſs of a | 
1 « . in a tempeſt, the failure of brother traders, or 
yo « by the non-payment of perſons out of trade, a mer- . 
. chant or trader becomes incapable of 25 iſcharging his 27 
Fa, "©. own. debt, itt is bis misfortune, and not his fault.” we 
Theſe circumſtances are faid to furniſn the prin- —- 
ciple upon which che relief given to inſolvent 5 
geebtors under the bankrupt laws can be extended 
— to traders only; but if: theſe gircumſtances are 7 
3 either ideal, or not peculiar ro traders, they cannot. 8 
. rde the diſtinction. . 
e trader may ſuffer a fatal 3 by ihe . 
7 100 of a ſhip in a tempeſt, is a fact juſt within the | 
. compaſs of poſſibility ; but neither with reſpect to 
the preſent time, nor to the time at which the con- . 
ditional protection | in queſtion was firſt afforded to 


98 traders, c can the Gp 3 0 farth There. 127 


EE —’—j . —äjĩ: arte 
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a time, it is true, when the whote! reins We 2 Ns 
_ merchant might have been ſcattered by the winds 
5 5 of heaven and irrecoverably loſt: but now he can 5 
ſleep in quiet. He may be deprived of a „„ 
ſuſtain a partial loſs, but the diviſion of hazard 7/7 
inſurance muſt, with common n prudence, Protect him 1 58 
from any fatal calamity. Do VVV 
The other calamities whick have pron flated as. 1 
5 peculiar to traders are * the failure of brother Tome 0 
ke or tbe non-payment of perſons out of trade. a 
= "If theſe are truly peculiar to traders ; if! none but L 
- traders do in fact ſuffer by the failure of traders, or 
„„ perſons out of trade, it is fit that none bur 
traders ſhould have any remedy againſt the indiſ. 
dcdriminate ſeverity and injuſtice of the laws of im. 
priſonment. But if there are no ſuch peculiarities, „„ 
itt follows, that a principle which the legiſlature has 
RE acknowledged to be wiſe, as well as Juſt and . 
mamante, ſhould be extended and adapted, by proper . 
5 qualification, to the unhappy | circumſtances | of „„ 
1 others i in a ſimilar ſituation ?. VV 5 
If we do but look into the world; as it truly is, „ 
: 4 we ſhall ſee, that men of all deſcriptions are liable 
80 the preſſure of ſuch remote and unforeſeen cala. 
© mities, as ariſe from the neceſſary action and reaction 
© credit ; that every man muſt in one form or 8 
another avail himſelf of it; that it is in fact the cs 
ment which binds together the ſeveral materials of . 
an advanced ſociety, and ove: force and energy | o 


. the whole. 


„ Appendix G C. 


But 


. 
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071 in enquiring how far this principle may be the 
5 abject of regulation by municipal law, its general 
nature, and ſome of the circumſtances which attend © 
it, e to be e conſidered. : 


nA. XII. 


5 Thoughts 0 on Is proper Hen of Manicipal Law; e 
over the ſelfiſh Propenſities of private Individuals ; 
and on the general Nature and Circumſtances of 
„„ rEDIT—introduftory to certain other Reaſons * 
5 Porier i the Laws 1 Civil Ban. 


r 18 the partic mY ieee Ati to . 1 
I œrive ingredients, ſor the general good, from the 
: felfiſh propenſities of indiviquals. Vices are to be 


corrected, but ſelfiſh propenſities are only to be 


8 regulated: the former, by direct; the latter by i in- 


5 : direct means. Both muſt vary with the ever vary- 5 MY 


. 8 ing courſe of things. But the laws of a free, and 
ſtill more of a commercial country, will, at all 


times, and in all circumſtances, leave every man 
the maſter of his own conduct, where it encroaches 


„ upon none of the legal rights of his neighbour—for 
tit is in the fluctuation FP, that rapid and irregular _ 
_ tide which the uſe, abuſe, or neglect of circum- - 


ſtances. creates, that indolence or incapacity ſinks 


into i inſignificance, and merit 15 carried forward to the 

5 ; fuperiority 1 it deferves. There the laws will neither 

dictate nor command: a ſpirit. of x pin or of 

cvaſion would riſe 82 to defeat then, But they will 

. inſtigate or diſſuade. They will inſealibly lead 1 c 
5 individual to chooſe, of his on ac cord, and for 


; his on Private Purpoſes, that courle, which, 
„„ with 
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8 1 his own, may moſt Promote the good of 


5 others. 8 N 1 
In the rudeſt ſtate of ſociety. men are ol flimu- = 


lated to exertion by the immediate impulſe of -- 


i appetite: their activity 1s violence; and their in 


dolence, ſtupidity. | "In ſuch a ſtate, that covetouſ- 55 


15 neſs which 18 inherent in human nature leads to 


Ez rapine. ; By the hand of cultivation, the ſame ſpirit „ 
. 18 meliorated into the principle of induſtry. Refine- e 
maents are deviſed in the ſupply of reciprocal 8 
The. ſimple barter of goods for goods, gives 
way to the immediate delivery of goods by him 5 
| who has them to difpoſe of, for the promiſe of „„ 
> greater value i in return, at's future day, by him who oe 


has them not at preſent. | | Preſent wants are thus „ 


* ſupplied by means not only of preſent ſuperfluity, — 
but alſo of future acquiſition. The mercantile 


. ſyſtem | 18 founded; and the e of bocial 1 


: 35 5 neſs rapidly accelerated, 


That confidence which thaw communicates the = 


= poſſeſſions, while it encreaſes the enjoyments of NVVö—l 
. the individual, and diffuſes vigour through the com- 5 85 e 
3 munity, by directing the ſelflintereſt of each to the 1 5 — 
8 good of all, receives, e the appellation — 
985 of Carbrr. e , Oe = e | 
Such is the general nature of 1 3 8 = 8 | 


now pervades almoſt all the tranſactions of ſociery— = 


1 85 in icſelf ſufficiently well under ſtood ; bur, 1 in ſome of Yn, 


its circumſtances, the ſubject of much prejudice, | 1 


of ſame dificulty, and of weighty importance. 
As it colle&s upon one point the full for: ce, not 
: only of the means which we . Polen at preſent, 


ne 
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but allo of thok which ſtand within the compaſs X- 


reaſonable expectation, its powers are immenſe, _ 
Hence its vaſt utility when it acts under the direc- 


— tion of that judgment, which can rightly eltimate l 


5 the valve of the paſſing occaſion. 


Nor is it neceſſarily produdtive of PREY at 


1 5 conſequence when miſapplied. If one man ſhall 


ſuſtain a loſs, another may thereby reap a fair ad- 5 


. vantage, and the equilibrium is preſerved. 3 

En” that equilibrium, which the natural ls . 

N of credit have the oft 7 70 _rgierve, may be Are 8 
: Ly the Law, „ - 


There is We a time whe it | is cas part of 9 


0 FR legiſlature to encourage and promote the opera- 


5 tions of credit in the hands of induſtry; as there is 


1 alſo a time, when, if they ought not to be reſtrained, N ITY 


„ they are not at leaſt to be forced beyond their . 
tural bounds, by extraordinary favour, or public 
i pri vilege. > The lax and feeble powers of infancy, 
bor the infirmities of old age, may ſometimes ſrand _ 


EE need of aids, which would be deſtruction to man-. 
bool in its. middle ſtage. A ſkilful phyſician will 
beware of ever correcting by medicine, what 

nature herſelf can throw off. Her falutary exert. - 

”— tions are not to be ſo diſturbed. The fever of = 

pPphyſic would enſue; and the ymptoms of the 


original diſeaſe be confounded with. thoſe of the = 
intended remedy. - ib wr; OO” 
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7 The fone dalle contimed.. 


Eo Sel © 


2 ö HAT vice of the mind, which bears the 
Bs appellation of heard: ing avarice, is doubt- 
22S "off of pernicious conſequence to ſociety. But 
— evils it creates are of the negative ſort. The | 
TY | individual 18 reduced to a ſtate of. inſignificance RE 
N and loſes all the beſt faculties | of nature. In N 
. himſelf therefore he is more an object f com- N 
. paſſion than of reſentment; and we only imile t 
00. prepoſterous folly. The injury he does to . 
ſociety conſiſts in his withholding the means fin: 
duſtry and happineſs: | he does no Poſitive harm, e 
| and muſt be left che prey of his own. wretch- | Le 
edneſs. 5 F = e 
e there is a pcs 45 avarice which is — an : 
N active quality. It ſprings up and thrives only i in 1 5 
. commercial ſtates, and all the miſchiefs it creates 
are poſitive and direct. It ariſes from the ame 
__ diſeaſe in the mind which leads 1 to hoarding avarice; GE Mp 
acting only upon a different character, and in dif- 
ferent circumſtances the ſame diſpoſition en 
groſs the goods of life, to the excluſion of = 
neighbour, affords the motive. But it deceives 5 
the world, becauſe it bears a reſpected name. It ; 5 
18 induſtry; but induſtry become morbid and ex- . 


r 


. upon others. On the one hand, by the arts of 


TREATISE. 
The walks, who acts under the impulſe of this 


reſtleſs and rapacious ſpirit, may frequently bring 
ruin upon himſelf, but muſt with certainty bring it 


o monopoly, he cuts off thoſe wholeſome ſprings : 


4 which circulate the bleſſings of real and ſubſtantial 5 
85 Induſtry. On the other, with a view to inordinate : 


gain, he ſpreads far and wide the goods he has en- 25 


1 groſſed, by holding forth to the adventurer, in the : 


lower orders of trade, all the temptations of ex- 


T2 traordinary credit and confidence. The needy ad- ; 


venturer in his turn, with a blind and fatal activity, 


= exchanges his goods for che mere name of every _ MN 
moneyleſs prodigal; and the p! rodigal, allured by 1 8 0 
the ſame facility of credit, 18 encouraged to take 3 
b ſhare i in the common miſchief, by contracting debts 8 


- which he never can diſcharge. „„ 5 
--*-* Thos it happens that in the whole te of ths 
_— circle, the ſubſtance or property of the perſon con- 


| . che debt, may 1 never once have been n the 


1 If any 3 held rib. by the 9 . to . 


5 3 the courſe, or obſtruct the natural correc<: 4 


tive of theſe errors, it calls for the animadverſion VVV N 


. 1 the 1 = 


-GHAP 


07,0 ee, . 
> 
_ 
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ona Wy. > 


9: Reaſons Po Porter againſt the Lows : as rather 

Teending 10 encour age, than reſtrain, an Pal 

B FaciITy or r Carbrr, *. the Progreſs Ci : 
He . 5 e 5 


—— good faith, that the Britiſh mer= 


| bent is juſtly renowned over the „ 
eeuery virtue has its neighbouring vice. It is „„ 
+5: "Me of humanity. The covetous principles of mo- 55 
| | nopoly, a and of mercantile avarice, follow hard upon . . 1 5 
the right ſpirit of enterprize; and a blameable looſe=  _ 
= 2 el A tranſaction is coo eee the effect of an bh 
OR. unſuſpecting liberality. 5 


Unfortunately it requires no arg ument to prove, EZ 


that a forced and fititions trade, Hina out of an in- 
1 ordinate ſpirit of ſpeculation, has become 4 erk 
and growing evil in the commercial world. "Thoſe. 
bands of deſperate adventurer s, who float 3 in air, af- _ 
ſeord too many proofs of its exiſtence. The ſelfiſh. 
= propenſity which leads to it cannot with falety ba . 
reſtrained; but the means by which it acts, and 
5 which are of its own formation, 0! 16 not at. haſt = 
15 4⁰ be aided by the later. „„ . 


ts he the generous colder of onal nant LS. 
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bo aQts by means of a general and extreme Fa 4el- 


LITY or CrepirT*. * 
If there is any truth in what B been belive on 


e this extreme facility of credit proceeds, 


at leaſt as much from him who gives, as from him 
ho receives it. To extend beyond all bounds their 


; | ſeveral lines of trade may be the object of both, if 


both are traders; but as traders deal with perſons _ 


1 who are not in trade, it muſt often be the object of . 
= him only who gives the credit. Yet it ſeems hither- 


„5 have been underſtood that the laws, "5, ne 
5 ſtraining that exceſs in the operation of credit, 1 
deterring from its abuſe, take notice only of him e 


CE; who receives, not of him who gives the credit.” 
In other words, with an object of public magni- 8 
tude and immediate general concern before them, e 


„ the laws have confined their view to a matter 94 


„„ private manners, affecting only the individual; 8 
namely, the prevention of private extravagance—a 


. thing beyond the power of direct and poſitive law, E | : 


5 without the tyranny of ſumptuary regulations. „ 
The laws of civil impriſonment, i it has been faid, | 1 


8 indiſcriminate, diſproportioned, and uns © 
| principled as they may otherwiſe be, are juſt and 


Vuͤiſſe upon the whole, becauſe they tend to prevent 


all thoſe miſeries which extravagance, and the eaſe . 


f of obenining credit, if unreſtrained * che terrors of 


5 This pes en | is 3 3 * to prevent 3 1 


and denotes not only the eaſe with which credit 1 o . but 8 | | 


; #] ** the fatal rang with which 1 15 e. 5 


8 = theſe _ 
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= theſe 17 would unavoidably Rem Let this 
FR idea be analyſed. e 5 
ö A: man who is about: to PIT Th a: * which 
"I cannot diſcharge, is checked, it is faid, by 
the reflection that he wa be thrown | into gaol 1 
his creditor. ö 
28” .3 it be ſuppoſed chat a e . eek | 
upon the poſſible conſequences of things, and even... 
"hat they act upon his mind as they would upon the "7.2, 
5 mind of him who makes the ſuppoſition. Then 85 
ond man, it mult be confeſſed, is thereby diſſuaded 
1 5 from Taking credit: but is not another, by the ſelk⸗ 5 
fame means, encouraged to give it? . 
— It. 15 not enough to conſider the rellections which | 
may poſſibly ariſe 1 in the wind of a man Who is 
LT about to become a debtor. It is neceſſaiy to give 1 
cqual weight to the rellections of one who 1 1s han. 1 
to become a creditor. A perſon « offers him a E 
85 ſiderable order 1 in the line of his buſinci „he 1 Ds 
1 juſt heard of him, and knows where he reſides . 1 
8 He heſitates, but is ſoon reſolved This order,” » 
: fays he, « will be lucrative, and the man will pay ” 
e me rather than go to gaol. His mind is far ---- 
fied. The idea of his power, as a creditor, over 
the perſon of his debtor, co-opera tes W ith a ſpirit of 
_ induſtry, already too keen, and leads him aftray 
5 from the ſubſtantial 1 inquiry he might otherwiſe have 


- . q 
. 8 "I b * 8 
ar thine —— . ——— ——¾ . = 2 Sym 2 ie + — 
: N ERS. Eq A 


| * * perhaps the lame u man may have before give en him a an F 
Bs order for ſome trifling articles, and punEually) pald uim— bor r cls 5 : =—_ 
is a common artifice. VVV 5 ͤͤ ò ]'2?%Ä ; 1 


7 
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8 made. He gives the credit: the day of payment 
: arrives; the debtor fails —the creditor then ſees the 
CE deluſion to which he truſted; he | 18 diſappointed and 
5 provoked — he vents his anger according to law; 


drags his debtor to priſon; and purchaſes Peace to 


>= reſentment, by the merited, but unavailing, 
3 i 8 


If theſe oppoſite ts of che laws of dw. 


TT” ment upon credit, reſtraining one man from tak- 
1 ing it) while they encourage another to give it, 
are even equal, the argument in ſupport of their 
P policy is deſtroyed. But they are not equal. How | 
are the parties deſcribed, by thoſe who maintain 
diauzat the laws of impriſonment are a check upon ex- 
nuavagance? One of them as a man of buſineſs, 
55 collected and deliberate; weighing conſe- : 
Re quences, and judging of the ideas of others by his 
„ own. L he other a prodigal, careleſs, diſſipated, 
und extravagant — of courſe inattentive to the 
view of future conſequences. It is impoſſible that 
e 35 any impreſſion, ariſing from reflection, can ever 


operate, with equal. force, upon fuch oppoſite 
- Oren... Fo 15 : 


Are then the preſear 1 of cel impriſonment” - 


1 wiſe, in putting a check upon the improvident; 


when} it 18 the improvident only: who r never * think of 
5 chem EE 


Are * ms in © adi a motive, . 


N may accelerate the courſe (alr * much too OE 1 
of a looſe and unguarded credit? 


= Or . 
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Or are they wiſe, in holding forth to the credi- 
| tor's view an illuſory and fictitious ſatisfaction; 


and thereby diverting his attention from that which _ 
ought. to have been the ſubſtantial | TO of "us 0 


8 9 ? 


c HA. XVI. 


, Revo of Þ as ago 7 inſt theſe Eden as er 7 emp= = 
tations to the Commiſſen of Extortion and Fraud, 5 
t Jo "din "8 rhe bits Means of Oppreſſ Men. - 


| * means even of thoſe imperſedt lights, which, „ 

1 in matters of practice, profeſſional books af- . 

. for d, many avenues to fraud and oppreſſion may be 

3 clearly « diſcerned among the laws of civil impriſon- 
mameent; and ſome of them have been already my 

6," Outs But he Who wiſhes to ſee the true extent of 

= ſuch abuſes, muſt leave his library, and 1 look abroad - 

5 ino the world. „„ Oe 

1 : "The: dee of ahonelty, when once it t takes . 

1 — root among the lower orders of men, 18 incredibly ED 

os : els 1 nothing 1 is more certain, than that thoſe . 
Wo have themſelves. been bruiſed by oppreſſion, = 
3 become often the moſt unrelenting oppreſſors. 5 

. Many a miſerable man there is, WhO was honeſt . 
he was ruined by injuſtice. Having ſurrendered, . 

been deprived of his all, and yet Gar ced to labour 


— — 0 LY 


— — 


. under the hourly terrors of a gaol, in a wretched 
I 3 ſtate of ſilent dependence upon 'A villain, the feel- 
| 


= ings of nature take a courſe, which nothing but the 
5 higher principles of religion, or a ſenſe of honour, 15 
can obſtruct the former unhappily now poſſeſſing . 
1 1 little influence over even the lower ranks - the > 
- latter, in no reſpect adapted to their habits. He 
E -- -. proved, as 5 he A che 1 of being honeſt; OT 
; and _ 
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2 and 1 to deſpiſe, or deteſt, thoſe laws which, 
inſtead of protecting him, when he had done his 


LP utmoſt to diſcharge the obligations he lay under, - 


furniſh chains to bind him down to miſery without 15 
end. = 8 = 15 1 
. Thus he is Toon qualified, to | become the inflru- 5 

: ment and confederate of his former OPPr eſſor. 9 
The general obloguy of the public has long ge 
5 W 0 a ſet of men who bring diſcredit upon * : 


| Ee very uſeſul bran! h of the profeſſion of the law, and 5 
oy many wor thy individuals WHO belong to it, by thoſe 


enormous and inconceivable iniquitics which they 


daily and hourly commit, among the 1 ignor ant, the ” 


needy, the diſtreſſed, and unprotected. T hey p! 1 Vo: 


d in all the haunts of vice, or of, vulgar diff pation. 5 


i They help forward the wicked, an d liſten to the = 


” tale of the ſimple. They catch at every dithone ſt with; 5 


: mount it into a claim; and are intr uſted V. ith the . 


wo invention of means, and conduct of meaſures, to 2 
Ts perfect it into the legal form of a right—How i is it 
that ſuch wretches ſoblilt! 1 [pon the fruit of falſe z 


to the follower” 8 followe . are a as keenly induſtr ious | 


- _ trembling under the horrors of a ſudden arreſt, and 


_ arreſts; fiftitious Writs ; determined penurics; and 5 
baſe conſpiracies! 55 . 
The inferior officers of the Law from the bailiff 


as the lower order of attornies. But the laws, It is 
Aich have been provident in impoſing. ſufficient 
checks and reſtraints upon their conduct. —Sup= 5 
5 poſing this to be true, is a poor ignorant creature, 


de)pr ecating the Power « of | a mercenary and unprin- 


e BY rant, to | appeal to the ſtatute book in the 
| | „„ 3 . moment 
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oY moment pg diſtreſs; or look for evidence to the I 
walls of a ſpunging-houſe 2. ES 
It would be well if cn laws 1 were lire 
in the hands only of men who are poſſeſſed of that 
generous liberality of character which too frequently 1 
indeed ſuffers villainy to eſcape the laſh i it deſerves, _ 
hut feels no intereſt i in the perſonal diſtreſs of an un-ꝛ 
F ”-.-—- fortunate: debtor. The majority of creditors, in the : 
dcdirrcles of trade in particular, are of that deſcription. 0 
hut there are many whoſe gains a are dependent | upon * 
5 their power of oppreſſion. „ 
Extortion is the ſafeſt of all the forms of robbery. 1 
5 It ; is generally practiſed under circumſtances which 
NY impoſe filence upon the ſufferer; and thoſe circum=- 8 
E the laws of impriſonment render perpetual. „ 
VVV poor friendleſs debtor is as much in ee, , 2 
„ " "under the p power of threats, as under the force f 
_ bolts. He is, for ever, at the diſpoſal of his credi. 5 + 3 
© tor, and of courſe under his command. EL 
I I then, the laws of impriſonment afford number- 8 
. 8 temptations to fraud; are the means of extortion 3 I 
LE give ſubſiſtence to wretches Who proſtitute 1 1 
forms of law to the purpoſes of both, it will be diffi- SON 
cult to defend them. Let ſuch offences, it may bs 
id, draw down upon the offenders all the rigour of 
exemplary puniſhment—Moſt certainly they * 
td 0ð do ſo— But it is unneceſſary to prove how much | 
better it is for the legiſlature to withdraw e 
| than to * 8 „ . 


a * * 22 ao en 
— 1 n , — e - N , 
—— ꝓN— —— — ᷑ͥ ä—6ͤ—̃ of En , 
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"6 H A p. XV. LED 
by Reaſons of Prey againſt the Pr 2 Low of lupe, en. 


nent for Debt, founded upon its known Inefficacy, as 5 


a + ng Remedy, ! 50 e ou ond hone Creditor. 55 


IE. certain expence of the proceeding; the : 
ſeverity of the meaſure; its well-known 


general inefficacy, as a remedy to the honeſt -- : 


ditor“; and the trouble it may occaſion; are ſtrong e 
circumſtances, which muſt weigh | in the mind of 


8 every rational man, in common prudence, againſt „„ 
the impriſonment of his debtor. That meaſure, 9 
therefore, would ſeldom be adopted, if theſe cir- 


1 cumſtances were not overbalanced by other con- A 


2 ſiderations. Yer there | is but one ſingle conſidera- . 
tion which the law can recognize, as a juſt object 


of the creditor $ proceedings; namely, the prevention 
5 of fraud in the debtor ; or, in other words, the en- 


. farcement of ſuch a Laue ion as. i mo be in Lis . 
. 1 40 give. 1 8 0 


But if chat were t to MN 1 as he only purpoſe _ 
i in the mind of a creditor which the preſent law of 


, VIE impr ifonment endured, there would be an end e 


: of the ſubject of theſe rellections. In chat caſe no 


. * Were it not perfectly well known, . univerſally 1 1 | 
.  ledged, that thefair creditor is very rarely indecd the richer, but 


(6 frequently the reverſe, by impriſoning his debtor, it might 
be proper here to be particular 3 in ſtating circumſtances | 0 War- 
rant a 1 concluſion e on this OP” 
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| haſty, unprincipled exerciſe of the e of i im⸗ 
priſonment; no unjuſt attempts to practiſe on the _ 
benevolence of others; no poſſibility of perpetual 
confinement (bur as the puniſhment of ſome ſpecific 
crime) would be ſuffered. An inquiry into ſome- 
thing more than the bare exiſtence of a debt would 
5 precede ſo ſtrong an exertion of authority at the ſait 19 
e private party: a proceeding ſomewhat more 
ſolemn than the mere iſſuing of a writ of courſe, 
would he required to confirm, as juſt and neceſſary, | 
a total forfeiture of a debtor's perſonal liberty. 


The prevention of fraud, or the juſt enforcement g 


8 "a a ſatisfaction i in the power of the debtor, cannot 
7 8 then, it is manifeſt, ſorm the only object, in the 5 
view of a creditor, to which the law of impriſon- 1 
8 ment gives its aid. "It gives the ſame aid, of courſe, e 
do malice, to reſentment, or the moſt corrupt and 
3 profligate purpoſe which can be ſuppoſed ever "wo; 
1 actuate a man who ſtands i in the legal character of Es 
cdreditor. And theſe, it has been thewn: are likely : 
N leaſt \ very frequent inducements to a Ry TOE 
TY ure, which! is, in itſelf, ſo gener ally unprofitab! SG 
Bt: is it fit that hols municipal laws, e 1 
which: manners muſt gradually receive their current 
and direction, ſhould give countenance and ſupport 5 
| to ſuch principles of conduct? In vain ſhall it be 
ſabid that the laws cannot poſſibly diſtinguiſh be- 
tween the honeſt purſuit of a juſt fatisfation, and 
ſuch iniquitous purpoſes. —They cannot indeed dic. 
. if Fry 8 do not e 
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* H A p. xv. 


te Ka of 8 . Debt con a debed. hh b 
a View to the preſent State of thiſe Trans which - 


LY was meant to refit ain. e 


F the law of mares for debe in its £ fall 
2 extent, had, to balance its ma anifold faults and 
_ infirmities, the merit of any efficacy 1 in (What it 
chiefiy profeſſes) the ſuppreſſion of fraud and ex- 


travagance, there would, comparatively ſpeaking, 
exiſt but little of theſe vices in this country, 


* this chen the fact? The queſtion need hardly > 5 
be anſwered. In the metropolis of Engl and alone 


*there 1 1s perhaps a more wonderful variety of frandu-" 


| - hon arts, than in all the world beſides. | Banditti of 


various forms, in the garb. of every rank, and with : 
the privileges of every profeſſion, infeſt it in all 
quarters, from its purlieus to the court. Every 
ſpecies of lure is diſplay ed for the deception of the 
wiſe, as well as of the unwary. New and unheard- 
of devices are br ought daily into practice; and new... 
words muſt be added to the language, in order to : 
deſcribe. the practitioners. Some are. trading, Me 
mercantile adventurers; who for A courſe of yours: 5 
have been ſlicwing falſe colours to the world; have 
put their ſignatures to a thouſand lyes; planted part- 5 
nerſhips 1 in every quarter of the kingdom, to afford 
5 nan mes 5 for the circulation of lictiticus credit; and, 
with. 
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with all the port and appendages of wealth, have | 


been conſcious that in truth their capitals were in- 
ſufficient to purchaſe the paper on which their falle- 

| | hoods were written. To ſuch men—even to ſuch 

men the certificate of bankrupt, too frequently „ 


e fords 1 its protection. Some are leſs eminent adven- OT. 
„ They have no home; they are ſor ever on 


the wing; they vary both ſcene and character as I 


7 circumſtances ſuggeſt, and elude inquiry and detec- 5 


tion with all the ſlight of long habit and practice. 3 


Ns Others are more open and expoſed but theſe are e 


cool determined villains, Who think lightly | of a gaol, 5 
and even rely for protection upon their abandoned 85 het 
1 8 characters. Nor are they diſappointed. 2 hey have 
„0 friends; they poſſeſs no man's regard; therefore D 
Eo none will fatisfy a creditor for their relief. Les 
f This is the preſent ſtate of fraud: and as ; to ex- 


N travagance, the folly which leads to fraud, ſeldom | 
e ſhew itſelf in every ſpecies of wanton ex- _ 
"pence and diſſipation. There is a dignity | of mid 


5 about a man of integrity, which cannot reliſh the | 
5 enjoyments of a deſper ate and unprincipled pro- 


fuſion. The y certainly never amount to happineſs— . 


Po for villainy has always at leaſt enough of reflection = 
make oo i Se 
But are not theſe banditti, it may 15 aſked. 8 


5 liable to be interrupted by the laws of impriſonment : 5 | 


: as inſolvent debtors? _ They are; but only in com- 
won with thoſe who become innocently inſolvent 1 
chrough misfortune, and with many chances 1 


elcaping which honeſt men have not. A creditor 
A 950 firſt ated fre om paſſion, may afterwards act 


8 „%% from 5 


I þ 


bon prudence. | In time his anger cools; _ the - 
| famegntereſt which determines him to prolong his 
| honeſt debtor's confinement, in expectation that the 
unfortunate man's worth may induce ſome friend 8 
5 pity and relieve him, will alſo determine him to 
| turn looſe upon the world thoſe abandoned wretches, N 
who have groſoly defrauded him, and for whom no 
E man will interfere. All this they know and anticl= 
0 pate; and having alſo, in common with honeſt 
I debtors, the chance of certain laws, under 1 
| ſhelter of which they can eſcape in the croud, they 
| conſider impriſonment for debt as a flight and fa. 
miliar occurrence; never in their eyes dilgraceful, . 
5 and often defirable. | e - 9 1 5 
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8 H A P. IT. 
= 5 7 be remarkable Proviſion on ee in OY Statute 


"AO called the Lonbs Aer. 8 


17 E. are not 14 at - berry by a favourable 


impoft bility of making diſtinctions, to vindicate 


the laws of civil impriſonment, when they N 


inſtruments of private oppreſſion. There is no room 


= we preſumption. The voice of the legiſlature has, 5 


— . by repeated acts, ſolemnly declared, that every man 


haas a right, at a certain expence, to gr atify himſelf wy 1 1 


the impr riſonment of his inſolvent debtor. „ e 
VBy the 32 Geo. II. c. 28, commonly called The © 
. 1 Ad, which was founded upon the 2 Geo. „ 


C. 22, and five ſubſequent amending or reviving 5 5 
acts * , and was confirmed. and extended (only 8 


preſumption, founded upon the ſuppoſed _ — 


years ago) by 26 Geo. III. . 4 B variety of | 


regulations are provided, for the purpoſe, among 1 
ns, others, of compelling ſuch inſolvent debtors as ſhall _ 
EY impriſoned for no greater ſum, each, than i 200 t, . 

0 do all in their power for the ſatisfaction of their 


creditors, by ſurrendering every thing in the world 1 


. that belongs to them—nay more—by pledging (and | : 


it 15 Juſt they ſhould do bo) their future induſtry, 1 


N The 2 Geo. II. c. 22, was altered by 3 Geo. II. c. 27; . 
. et and amended by 8 Geo. II. c. 243 continued by 14 Geo. 8 


II. c. 34, and 21 Geo. II. c. 33; and revived by 29 Geo. II. 


% e. 28; which being allowed to expire, the 32 Geo. II. c. 28 Was... 
3 immediately enacted. — See Burr. Reports, 799. 


I By the 32 Geo. II. c. 28, the ſum was C. 100. 6 f 
JJ ¼. ſpy 
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"the Fruits of their labour, for the full Pay ment of | 
their former geves; 2 
To a man of plain vndertiarding i Wont: 
5 8 notions of juſtice, it would ſeem that here the law 
had amply done its office. But this ſtatute—on 
A of Grace ſays, No: the legiſlature muſt pe 
Len ſerve inviolate the right of the creditor to what my: 
remains, namely, to the body of his debtor. They 
may invite him to part with it: they may burden 
tte exerciſe. of his right with the expence of pre- . 5 
3 ſerving the exiſtence of that which is the ſubje& ot; 
it? they may clog the gratification of his paſſions 
| and reſentments with- terms which may tempt him 
YL ” to forego the fatisfaction: but they muſt ſecure it „„ 
B 0 him as it may be his pleaſure to enjoy i . . 
And ſo it is ordered. After the ſtatute has faciſ- 9 5 
fied « every particle of ſubſtantial intereſt, immediate 
odr contingent, which the creditor can have in the _ 
poor priſoner's confinement (in expectation, doubt- 
E lefs, that, for the good of tl the public, his perſon oy 
wall then be reſtored to the community) 1t 18 1 
1 formally and ſolemnly, by a ſpecial clauſe for that 
purpoſe, put in the power of the creditor, without on 
aſſigning a reaſon, to ſtep in between the public 
"a his debtor; ſtill to inſiſt upon che confinement 5 
olf the poor priſoner's body, for the ſatisfaction of OE” 
his own malice and caprice, or the accompliſhment „„ 
5 of ſome ſecret and unjuſtifiable purpoſe, ) 
Thus a public law, enacted for public purpoſes, 2 Ä 
is at once to be defeated, by a. e, dithoneſt, „„ ki 
or deſigning individual! JJV 
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Bur this bal tranſgreſſion againſt every principle 
i of policy and ſentiment of ſound humanity, is not 


to be committed by an individual without expence. 


The creditor muſt pay four pence à day for the 


ER” purpoſe of keeping the body of his debtor alive. 
1 ſullen pride of a low tyrant is gratified by the 5 


9 price: : it makes the priſoner ſtill more his own: I 


"he. throws down his groat ; and while he has a daily 4 
5 gr oat to give, his wretched debtor” s impriſonment "= 


1s prolonged, and may continue, during the tedious * 
"HE courſe of a vile exiſtence *. „ 


"WY Thoſe * are not ( pete men | will here be apt to 
ſuſpect that the author has miſtated the import of this ex- 


. : traordinary, modern, law; as in truth it is in general but 


„ 5 fillings and four pence, as any Juch court hall think ft, unto: the 


He little adverted to. An extract from the ſtatute ſhall there- E 
N fore be given. Tt. enacts (ſection 13) That all priſoners who _ 


have made a fair aſſignment and conveyance of their eſtates 1 


„ and effects, and ſubmitted to repeated examinations, in the 


manner preſcribed by the act, mall be diſcharge L = wie =. 2 


5 | « creditor or creditors who ſhall have charged any ſuch priſoner « 


> or priſoners in execution as aforeſaid, his, her, or their ex- 


ecutors or adminiſtrators, doth or do inſiſt upon fach priſoner 8 
„ priſoners” (who had before fairly diſcovered and given up | 5 

every thing) © being detained in priſon; and ſhall agree by writ- 
d ſigned with his, her, or their name or names, mark or 


„ marks, or under the hand of his, her, or their attorney, in 
caſe any ſuch creditor or creditors, &c. ſhall be out of Eng- : 


« land, 70 pay and allow wveekly ſuch a fun, not excer ding. ed = 


"i ſaid priſoner, to be paid every Monday in every week, ſo long as 


__ any ſuch priſouer ſhall continue in priſon in execution at the 
( ſuit of any ſuch creditor or creditors: and in every uch . 


« every uch priſoner and priſoners” ( after Jag hw Go” | 


, Winz poſſible for the ſatisfaction of creditors) « ſhall be re- © 
* manded back to the priſon or gaol from whence he, ſhe, or they 


5" a or Were reſo br ought up, there to continue in | execution. = The 
| | 5 | 


= reader Es 
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1 PT mall look i in vain, throughout all the different provides - 5 


in this act, for any poſſible means by which ſuch honeſt and un- 2 


fortunate ꝓriſoners can be reſcued from perpetual impriſonment. 1 


If their weekly pittances are 9 your” * are com- 5 


pletely forlorn. 


To torture the np on of Bi (a Dd Menfelt 1 
emphatically expreſſes it) and by that means extort pay- 


ment from thoſe who are not bound for the debt, is pro- 


; bably the general object of ſo groſs a proceeding. But it may . 
ariſe from various motives. Many a gallant veteran, whoſe 


. | knowledge of affairs hardly ever extended beyond the lines of e . 
24 camp, or the limits of that little characteriſtical world which 


a ſhip of war contains, duped into inſolvency, and irritated —_ 
by wrongs, has by rough unpoliſhed manners provoked 1 


TY anger of his creditor, and been thus wretchedly fed in gaol for 


 - imprudence. There are men even of 1 integrity, Who can in 5 
ſuch a caſe forgive the 1 injury, but not the inſult; and convert 


Os the laws of their country into inſtruments of reſentment. Many . 


7 5 other inſtances might! be ſuppoſed; and one other ſhall be men. 
e tioned. All the generous ſenſibilities of manhood revolt at the „ 
„„ idea, but it is certain that the cold depravity of vice may e 


1 ſuggeſt a motive for thus loaging with miſery a folitary a nd 
© ns woman. —See e II H. 8 : 


CHAP. "XX... 


N An pm abt” upon "he frequent Heins os ; 
of ChanrTABLE SocteTIES for the EE: FM V5 


buen Debtors | in Pri Tm 1 


III 1 87 man is, -doubilels, ee 


5 1s alſo much virtue in the world. . 


5 | Tut ge times, "he Oe 7 vice are more va- 


- .. *  rious, and (much it is to be lamented) they are 
5 thereby more generally diffuſed among the people. 
But the modes of virtue are alſo more ſocial, ra- | 
_ tonal, and humane. : The virtue of a Barbarian 1 = 
7 debaſed by that pride which accompanies ig- 
A norance: while the virtue of a cultivated character 3 
: can regulate or direct the ſenſibilities of nature, for : 


the good of others; and tranſmit, unſeen, its gene- 


rous and beneficent influence to thoſe who Know 5 


not the hand rhat helps them. . 
In ſuch an age the general ſenſe of che people 8 45. 5 


. knowledge. This is an enliglitened, a: 
=. charitable age; and if there i is much Vice, chere „ 


| a the reſpect of the legiſlature. There muſt TS 


be ſomething wrong when the deliberate, collected, . 
charity of humane aſſociations, 1s ſeen making ef⸗ 


forts (too often in vain) to raiſe up, not a fallen i n 


| dividual, but a whole Std. 7 men, Whom the law 8 


thrown = 


% 
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1 town. down. : * here are errors and ame, 
8 which enter into the motive, where the object is an 
individual, ſuffering under the eye of the benevolent. 
5 In ſuch inſtances, the mind is generally too much = 
5 occupied by compaſſion for the ſufferer, to think 6 
the cauſe for which he ſuffers. But it is not ſo When 
= the attention is directed to the idea of a whole body e 
of men, in the aggregate, placed in a deplorable 
2 | ſituation by the law. There, the nature of the „ 
cauſe is the firſt object of reflection. | A robber, or ow - 
_ thick, in chains, and under ſentence of death, meets = 
with compaſſion; and, for the moment, his offence — 
zs forgotten: but no ſuch feeling ariſes, to lead of 
e judgment from the nature of the thing, when the 
e of ſuch offenders, in general, and the ſituation, | 5 
Pa. to which, as ſuch, they are reduced, is preſented ts 
tte mind. The feclings of met are affected by che ; 
3 circumſtances of individuals; but it is their reaſon - 
* which chiefly acts upon che collectiye ſiruation of a - 
pe bodye- OC 
Ihe melancholy caſe of i many inden fue As 1 
ibs become matter of much concern to thoſe who. 
can reaſon as well as feel. Subſcriptions are ſet on 8 
5 foot — ſocieties are eſtabliſnedꝰ — repreſentations are 
5 publiſhed, and the people are ſolicited to aſſiſt their 135 
1 unhappy fellow creatures WhO labour under 4 ſpecies | - 
of diſtreſs, which no length of time can alleviate, 4 | 


- effort of the ſufferers remove. 


It has already been ſaid — it has: ales been faid, „ 
BY and! it cannot be too often repeated, that neither in 
7 the civil 1 nor the criminal code, ought laws 5 ever 1. . 
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wound the general ſenſe of the people: and if, in any reals 


| that general ſenſe can be collected, it certainly may, 


reſpecting the laws of civil impriſonment. They 


5 confound the plain diſtinctions of reaſon, between 


right and wrong ; they ſhock the underſtandings of 


155 mankind, by exhibiting preciſely 1 in the ſame Bus- b 
1 two characters notoriouſly the reverſe of each 1 


e They tend, in conſequence, to deſtroy that 
= reciprocal confidence between the governor and the 7 
l governed, which, in a free country, is the principle 
. of obedience; and they transfer the general preju- 
dice, which ought always to affect thats againſt | 
whom ſuch Laws : are executed, to thoſe who execute Re 
them. PE Ro 5 
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CHAP. xxl, 


Ar, 7 Hong. 


ON - 


* 2 Buck. Com. 454. ns 


un 1 nature * theſe . is walls „ 
— * known. They have already been men- 
lat; but the ſubject demands that they ſhould 
be particularly examined. They have been applied e 
public remedies; but if they aſſume a beneficial _ 1 
5 appearance, by ſuppreſſing, for a time, ſome 8 
TT y mptoms, while in fact they add virulence to the |} 
diſeaſe, it is time that the deluſion ſhould give way — 
„„ ſomething more re ee and e re- 5 | 
1 _—_ 5 
An ac of way is defited t to be « An occa- 1 
. ſional act, frequently paſſed by the legiſlature, | : 
oO whereby all perſons whatſoever, who are either in 
ne too low a way of dealing to become bankrupts, : 
Dn. or, not being in a mercantile ſtate of life, are not 
included within the laws of bankruptcy, are di- 
charged from all ſuits and impriſonment, upon 
1 delivering up all their eſtate and effects to their 9 
e creditors, upon oath, at the £lions: or alla 5 
By an act of inſolvency then, all the members 
oy of the ſtate declare their concurrence e with che W 
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ſenſe 55 the people, againſt the exiſting laws of civil 1 
| impr iſonment. . 
But by an act of nfolvency: the legiſlature talkers = 
2 abruptly from a creditor the privilege it had „ 
. Þberately given him; and that too at the very mo- | 
ment when he is exerciſing 1 it under the law as it 
© ſtands, and to which he may fairly have truſted. 
| Yer the ſame legiſlature refuſes to prevent others 
tom being ſo diſappointed in future by a ſimilar in- 
ET terruption—that is, they will not prohibit, reſtrain, - 
or regulate the exerciſe of the privilege by any pro- 
| ſpettive law; but after ſuffering creditors bond fide to 
act, they will then on a x fodden, and by arge, . 
counteract them. : Tz 
©... Mn att of inſolvency, Py it Tod any prindple at al, 5 
Eu 8 muſt proceed upon the principle of its being either . 
n e . or an act of f juſtice, | or an act of | 


= policy. 


An act 7 mercy, Ho is, a 1 public a for 1 a 


. public crime, it cannot be; becauſe the priſoners . 
relieved have never been tried and found guilty of 
any crime. Their impriſonment was inflicted . - _ 
Private hands, and (except in exigencies of ſtate) 

8 neither puniſnment nor pardon can be directed =: 
any body of men without diſcrimination; both muſt „ 
have an individual for their object. and ſpecial cir- Eo 
Es cumſtances for their cauſe. 85 


As an act of juſtice, it cannot with any conlifiency 5 


. be conſidered: —for then the impriſonment and de- 
tention of debtors were acts of injuſtice; and the 
legillature would be accuſing themſelves of having 


failed 


9 


55 OY * T he OY it will bs ſaid, provides Gd preventives of 5 
. this. But is it in fact, or can it in 1 the nature of things, be 
92 851 8 preventen?” 
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failed in the eſſential duty of protecting che hops 0 50 
from a long continued courſe of oppreſſion, practiſed 
4 their ſight, at the ſame time that they refuſed ta 5 
tale any meaſures for preventing ſuch acts of op- 1 
e preſſion in time to come. . 
And as an act of policy, it can wich as little « con- 85 
4 fiſtency be conſidered: for if there was any policy 
of utility mY ſuffering ſo many individuals to be-- 
locked up from ſociety,” for an unlimited time, and 1 
| without the means of relief, there can be none in 5 
bringing them back with blunted feelings, corrupted „ 
9 8 5 manners, and blaſted characters. . 
„ of inſolvency impoſe no other- terms upon „ 
. inſolvent debtors than thoſe which every! honeſt inſol- 
vent debtor impoſes upon himſelf. But diſnoneſt ou, 
debtors, zho muſt be compelled to do what is juſt, 
-. > Juve the ſame meaſure ſerved out to them; 1 
alſo are relieved; becauſe thoſe acts make no diſtinc- 5 
tion, and proceed upon no ſuch i inquir ies as can ex, 
clude the unworthy. They operate in favour of © all. - 
perſaus whatſoever.” —T he rumour of an intended Y 
act of inſolvency fills the gaols with all the unprin- . 
cipled banditti who. can get t conſederates to arreſt — 
them for the occaſion -. oo WS „ 
It i little the part of he eiten to ſtrike blind: ns, 
. from the impulſe of the moment, at the regular 
effect of what it ſtill holds to be law. Let laws be - 
corrected wherever they are inconſiſtent or unjuſt; 4 
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e but let che enn be taught that, while the Lads re- 5 0 
main, no power can, by retroſpect, controul the ; 
7 free courſe of their execuſjon. Rs Rs 
WDye laws of civil impr ;Joument - bribe promi Jeuouſh N 
2481: all, leaſt they ſhould m iſs the guilty; and aits of ö 
wWxolvency operate indiſcriminately in favour of all, fee 
5 OP 1 Je we the imocent. 5 
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* H A P. xxXU. 
| RrcarrroLamion. 


i is now time to look back, and rec 1 to mind 5 
the ſubſtance of what has been laid. . 


THAT hel 1 Aerni the judgment tc to > view « 


8 with veneration and reſpect, whatever in law, . 
legal practice, has been long eſtabliſhed, is the = Tm 


and fair pr eſumption, that! it was originally eſtabliſh- i 
ed by the wiſdom of our anceſtors tor the good of-- 
| the people. | Deſtr oy that preſumption, and there is 
an end of its conſequence. The laws of impriſon- 
| ſonment have, therefore, been traced from their ori- 


e gin. It has been thewn that at firſt their operation 
5 extremely limited, both with reſpect to perſons 
. and tf things ; ; that the arts of diſhoneſt practice were 
the means by which they were carried far beyond 

both the common law and che acts of the legiſlature "HO 

8 that they grew into uſe, and aſſumed the character of 


legal procedure, by the deceptions of groſs falſchood 


. and pitiful verbal evaſion; that they 1 were extended 
by the parliament of Henry the ſeventh, under the 
| adminiſtration of Empſon and Dudley * „ wichout! re- 5 


* Theſe two end lawyer ers, as have boon alvvady men- 

5 toned, tainted the very ſource of juſtice and good covernment— 
One of them was ſpeaker of the houſe of commant==and they 
were beth W 8 


3 train, 


PPP — ———— — 
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ſtraint, diſtinction, or limitation, to almoſt all POR 5 
of civil tranſaction; that the miſeries and miſchiefs 
which were the neceſſary conſequence of theſe folemn 
deviations from juſtice, were upwards of a century 
ago deſcribed in an inſtrument which proves very 
word which it ſtates, namely, the ſtatute of Charles 
- he} ſecond, for the prevention of vexatious arreſts ; | 


and that many of the worſt evils which a are e there de- Ls 
os ſcribed; are full _ 5 


The e effects of FR laws of chli im- 5 


5 een have been examined; and they have 
preſented one ſeene of mulery, ys: and in: 8 
eee, e e 


Their bude effects have allo been e examin- 


N ed: they have been found to give colour and legal To 
8 form to fraud; encouragement to the worſt 8 
penſities in nature; the means of oppreſſion to the: 

n and an n illuſory latislactiont to che iured, | 


1 his attempt has as 1 to 3 their dem 8 


8 by their principle — but, conſidering them in their 2 
full extent, no ee * has been diſca- 8 
vered. | | „„ 


Abe experiment has further fa 3 ks rea- 


| fin pon their policy, in e to the intereſts - 
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of trade. 5 But if they have chere any influence . = 
all, it is to give wings to fiitious credit ; and faci- © 2 
ly © to the courſe of ertravagance. 5 „ 


Finally, thoſe means of relief his wih a nd 1 
5 and irreſolute hand, are held forth by the law 3 
the wretched priſoner who happens to be confined 
En, for debts within a certain amount, on condition that 5 
it ſhall pleaſe his creditor to ſuffer ſuch means of 
1 relief to have effect; and that occaſional interpoſi- a 
© mol of the legiſlature, by act of inſolvency, Which - 
With a retroſpect, diſappoints the execution it ap= = _ 
N proves, have, upon examination, been found to 
carry along \ with them all the weakneſs, inconſiſtency, | — 
ad Sanger £ of little expedients, | 1 N 
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© H A P. XXII. 


Sectio e the Principles and general 5 
Lines of @ Plan Cd — the Lau WS 'F Civil ; . 
— DIS. ” ee 1 


TT muſt be apparent to all wh obſerve the pro- | 


. ceedings of the ſuperior courts of law, that their 


: 1 is now diſtinguiſned by a ſteady regard for 


oo perſonal liberty of the ſubject. They are ſtrict 


in its vindication, and liberal in whatever may tend 


— to advance it. But the liberality of courts muſt be 


© corref?, Their rules and orders are to be bounded by 1 78 


. | thoſe fixed and politive lines, which give ſtability 0 
their determinations, and certainty to the laws they 5 


= adminiſter. The evils Which have been deſcribed _ 


go far beyond their pöwer. The legiſlature muſt = 


therefore interpoſe ; and it is full time that they 285 
| ſhould. For it concerns the honour as well as the 


= immediate happineſs of the country, that ſo foul 1 


5 ſtain ſhould be wiped from the ſyſtem of our munit- _ 
cipal law, as the poſſibility of inflicting perpetual : 
| impriſonment upon an unfortunate debtor; while 
fraud and iniquity, 1 in their moſt palpable forms, I 


are ſuffered to pals with impunity—And 1 it will not 
be found that the difficulty i in attaining che object is 


| proportioned to its importance. SE; 
In propoſing any material alteration upon a 
' whole ſyſtem of law, the following general propoſi- 
tions ought never to cleape our recollection. 5 

FFT — That 


- 
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That theoretical or ſpe culative ideas of perkoAion i 
5 (Which exiſis but in the imagination) have a ten- 
| dency N to obſtruct chan to promote the attain- 


ment of rea 1 and permanent improvement. | 1 

1 Tha at the beſt Gtem which can, with moſt fim- 
 plicity, be reduced into practice, and not the . 
which can abſtractly be conceived, 1s therefore the 1 5 


ſubſt .ntial object of our purſuit. 


That zeal for the prevention of certain ev; ls . 
bien blind to the danger of admitting others, of . 


e different nature, but equally or more > pernicious. in EW 


5 their conſequences. ho ro 
And that in amending or aleering eſtabliſhed laws, ” 
: the legiſlature ought cyer to be niore guarded and 


| eircumpet than 1 in the original formation of laws 1 
for new caſes: becauſe the fſpir it of 7 eformation i w 


- Z often raſh and intemperate; and though. ſeldom dif. 
Eu honeſt, is Ways parent,” VVV 


With theſe general Haw in view, be principles 1 


5 3 a law to be propoſed, for the purpoſe of bringing : 


civil impriſonment to act with conſiſtency and effect, . 


1 may be eee and conſidered with ſuffcient | 


| - caution, 8 


: The ſubject in general natur rally divides il into | 
to parts. 


The. ft reſpecting thaſe fon which a to the 


arreſt and impriſonment of defendants, upon What 1s 5 5 


called meſne proceſs, in actions. es, 
The end e che 3 ol. ares 5 
F in execulion. - 


but | 


+ * R E. 4 1 I 8 E 


But to void repetition, the principles and Bens 1 


5 which are to form the ſubject of the preſent Chapter 9 


1 ſhall be raged under the following Sections. EE: 


Of, the 2 of Defendants. 
PHERE are many ales in which hs plaintif J F 


1 power of ſudden arreſt 18 juſt and neceflary ; . IJ 
ot; it ought. to be : a Arſt principle, that! in ſuch cies _ 


-—— p »wer of immediate arreſt ſhould be within be 


reach of every plaintiff without diſtinction. E 


vo ill become the impartiality of the law to abridge N 


: the poor man's remedy, by throwing obſtructions in 


dais way which he could not poſſibly remove. „ 
fore, whatever proviſion may be made in directing 2 


the fabſequent proceedings, with a view to poſſible 
= caſes, no preliminary ſecurity ought. to be required 5 : 
of a plaintiff before the arreſt; becauſe that poverty 
wjhich poſſibly aroſe from the very injury of which. 
he complained, might deprive him of the means s of 
5 ſatisfaction or redreſs, „„ g 5 


On the other hand, no arreſt of * alan ought 0 


- 60 take place unleſs where the plaintiff can mae 


oath to circumſtances, within certain lines of deſcrip- L 


_ tion, which may be drawn by the law * : for | - 


ſimple. aſſertion (though upon oath) of one man 
that another owes him a certain ſum of money, 


1 85 can never in reaſon be deemed, of itſelf, ſufficient, OY F 


1 1 it be 1 mat this panics only to the a+ ODA 


of de efendants—n0 reſtriction 1 is to be propoſed of the arreſt of her 
dAaobiors in EXFOUUOR, which requires no affidavit, Ng I . 
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Ny The affidavit ought to ſtate, in addition to the debt, . 5 = 


tier” that the defendant. obtained the credit by 


artifice and deception — — Or, as the plaintiff has 


rrlaeaſon to believe, chat he intends to conceal himſelf 


r abſcond in order to avoid his creditors — Or that 
| he has fraudulently ſecreted or conveyed away, or 


is about fraudulently 1 to ſecrete or convey away, his 


: eſtate or effects — The circumſtances upon which the 5 
Plaintiff's belief is founded, to be poſitively ſtated. | 


This affidavit, when allowed and indorſed by a judge 5 
555 f as ſufficient, ought to entitle the plaintiff to his writ 5 


. or bill for immediately arreſting the defendant. 
"> The general purpoſe of an arreſt is to procure 


= "all; which is an additional ſecurity obtained by the . 


3 interpoſition of Judicial authority. ut an additional 3 


ſecurity cannot in Juſtice | be demanded of a mere de- 


fendant, when there are not ſpecial circumſtances to 


5 Warrant that extraordinary interpoſition. As there- 
. fore, on the one hand, there are few caſes where the 
7” defendant. truly ought to be arreſted on the com- 


mencement of the action, or during the ſubſe- | 1 
= quent proceedings, in which the plaintiff could not 


ſafely make oath in ſuch terms as have been ſuggeſt- 


z o, on the other, the alteration propoſed would: 15 

. courſe prevent a number of impriſonments which 

Too: take place under the preſent law, in caſes where che 
Th defendant ought never to have been ar reſted. 


To diminiſh the number of arreſts upon 1 


7, world; doubtleſs, be beneficial to the public. The 


defendant, when arreſted, muſt either give bail 1 
the ſheriff or go to priſon; and it will be found 
| chat by far the greater number of arreſts n 
| Place, 5 


Re ———————————7§«—ĩ—iù— 
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place, either where an arreſt is unneceſſary, the de- 
e fendant being ſufficiently able to anſwer the event; 
bor fruitleſs, the defendant not being able to fing 

bliil or ſatisfy the debt; or where the bail are duped 1 
aand impoſed on by the defendant, and the debt in 7 - 
the end only changes hands—For the alternative of 
a4 a gaol is a ſtrong temptation to diſhoneſty. A de- 
fendant who has been merely unfortunate, and, of | 
TO. courſe, innocently | inſolvent as reſpeCting the Mk. — 
4 may be thus tempted to act diſnoneſtly towards | 
his bail, in deluding them by a falſe account of his 1 
Sos fituation and affairs. The plaintiff recovers his A 
mwmi.ooney of the bail, and the bail become plaintiffs, 1 
a debt 18 fil due by the defendant; and the 
law has only had the effect to ſatisfy one man at the 
” expence of others, and to induce a fraud which | 
wowuld not have been coramitted if the defendant” OY 
: had not been arreſted. - 1 ol 
5 When to ſuch inſtances are added the numberleſl . 
. examples of arreſt for the purpoſe: of extortion or | 
. oppreſſion, there i 18 ſurcly weight enough in the ſcale | 
. counterbalance the advantages e may, in 
dome very rare and ſpecial ate. be derived from 
the arreſt of defendants _ under the preſent law, ; 
ne where the plaintiffs could not have made dach to 
N any of che circumſtances ſtated i in che affidavit pro- . 
e poſed. e ES 8 
Aan jodgive of ſeveral origin ins for now - TT 
5 caſes, that Which has upon the whole the balance i in 
point of utility or advantage in its favour, though 
that balance ſhould be but inconſiderable, is to be 


| preferred. | But m Judging of a | propoſed alteration ny 


of 
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of law, the benefits to be derived from the altera- 7 5 
tion muſt be comparatively great before an eſta- 
bliſned law ſhould be ſhaken. Deciding therefore 
"FF the latter rule, with every poſſible degree of _ 
caution, the reſtraint ſuggeſted upon the arreſt of 
= defendants would ſeem to be expedient. | 


- 7 be Gu f Defendonts i 2 ate at. the s Mit bt Men 1 - 


Tho bare neither e nce nor Charafter. : 


Ii is certain i that there are. many evils ariſing Goa | 
= the mere abuſe of the law, which it is impolible - 
| to prevent. But that idea has too often the effe& 
6-0 diſſuading from every attempt to diſcourage 
” ſuch | abuſes, | and thereby, in part, to prevent 
them. It is the ſubject of daily complaint, mg: 
5 actions are brought, and obſtinate litigations main- . 
tained by deſigning or adventurous men, either in 
. tle own names, or in the names of others, Who, 
5 3 perſons exiſting, have little or no intereſt in . OY 
» the event. At happens, therefore, too often, hat: 
when a defendant has at length, after a vexatious 
litigation, obtained a verdict, he has not the moſt 
diſtant chance of ever recovering his coſts. 5 Yet 8 
ug 1 muſt Pe his attorney, and ny of courſe be 
"Sack hardſhips it_is impoltible + in . common „ 
courſe of practice entirely t to Pre vent, without ſtriking „„ 
too ſtrongly at the civil rights of every individual. : 
Bur when a defendant has been arreſted, and muſt 


lie 


— 


<< 
* * 
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A Jie in priſon during the whole courſe of fuch a cauſe, EE 
if not relieved by the law, there might in certain 
_ circumſtances be means deviſed for his releaſe upon 


proper cauſe ſhewn; even although the affidavit 


mould be complete, and nothing 1 relevant n the 5 
. arreſt could be ſtated. _ - 
N certain particular caſes, for reaſons n 5 
do the nature of the actions, a rule may be obtain- => 
WW” ſtay proceedings till a  reſponſid ble plaintiff is 
named. And wherever the plaintiff reſides beyond 
-”* hs reach of the law of England, a ſimilar rule may 
be obtained to ſtay proceedings till he give ſecurity 
or the colts *. Although therefore a plaintiff ougt 
not to be obſtructed in arreſting the Aae 5 
555 wherever he can make oath to certain circumſtances, 5 
„ yet the above caſes afford precedent for the intro- 
5 duction of a rule by which a defendant might obtain . 
"his diſcharge from priſon, unleſs the plaintiff gave - 
” ſecurity for coſts, and eventual damages on ac. 
count of the impriſonnient, i it appeared upon 
trying the matter, on affidavits to circumſtances, _ 
that the plaintiff was not a reſponſt ble perſon, ane 
that the defendant ought to be fo diſcharged : for 
tit might appear from circumſtances, that although _ 
"the plaintif was not, in point of ſubſtance, a reſpon- 
fible perſon, or could not give ſecurity, yet the de- 
fendant ought not to be diſcharged out of cuſtody. 
A line might be drawn for that purpoſe, without 
limiting the court to preciſe deſeriptions, and yet 1 
without giving that looſe diſcretionary power, the 
e exerciſe of which is as difficult and oppreſſive to an 
-vpright judge, as it is danger blic. 


u 
2 feng K K. 0 the P as 


3 * 7. = 


. b Raden; who, to the ruin of himſelf and his fa- 
Eo. mily, has lain in priſon for a tract of time at the ſuit 
QF plaintiff \ who has proceeded perhaps by way of 


| experiment, and is eventually found to have had 


ER j jured man has no means of ſatisfaction: for coſts are 

no more than a reimburſement; and not even . 

5 much. An action for damages lies where the arreſt 
can be ſhewn to have been malicious, or ſuch as the 

. plaintiff himſelf certainly knew to be clearly ground- 


- \ which. are groundleſs and vexatious, but where a 
defendant WhO has lain for months i in n gaol has no 
redreſs whatever. 1 


: for. removing, in a conſiderable degree, the hard- 
ſhip above deſcribed, which defendants, who have 
been fo impriſoned, muſt frequently ſuffer un- 
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5 The Go 97 18 4 Defendant who bar - bib anita 4 
Ließ in Priſon during the whole Courſe of the 8 
cCccedings; and Fg fnalh oltgins a Fee in bis 

5 Favcur. . 


TIT is ; hardly poſſible to conceive a ei againſt 
© the hardſhip and injuſtice of which the under? 
; ; fading more. forcibly revolts, than that of a WE 


: mp foundation whatever for his action and yet .this . 


leſs: but innumerable inſtances occur of arreſts c 


16 however, it is impoſſible to 1 any means 


8 der the preſent law, without putting plaintiffs in 1 
ſituation of too much danger, the evil muſt be 
| claſſed wich thoſe to which, in the imperfect ſtate 
K — 


"> TR E ATI 8 


of all human inſtitutions, the people muſt ſubmit. | 
For as, in the formation of rules for regulating the 
courſe of judicial proceedings, it is a leading prin- 


1 that the avenues to juſtice are to be preſerved = 
as free and open as poſſible, that principle could  - 


| have little effective utility if ſuitors were diſcou- 
| raged, by the apprehenſion of eventual damages, 


from the proſecution of claims which appeared: to wn 
be juſt, or the uſe of meaſures which crcumilances.” 


| fuggeſted, as prudent or neceſſary. 


"Bur there is ſurely no fuch impoſtibility. As in = 
2 caſe of malicious or groſsly vexatious arreſts, Fe 


where the law, as already obſerved, has given an 


pom an action might be given in ordinary . 

and the powers of the jury, under the direction o — | 
the judge, in caſe of verdict for the defendant, 3 
of che judge by certificate (no novelty in the law), 8 

in caſe of nonſuit, might be ſo extended as e 

move the ground of complaint; which is not that 

every defendant Who has been impriſoned, and yet 

obtains judgment in his favour, cannot have redreſs | 


or reparation for the impriſonment he has ſuffered; 


but that there exiſt no poſſible means, if malice : 
or vexatious purpoſe cannot be poſitively ſhewn, by 1 


Which any defendant who has been ſo impriſoned 5 
upon a groundleſs action can receive ſuch repa- 


ration. It would ſeem that the verdict or certificate 


_ propoſed might be ſo applied by a very denne = as 


. well 3 as s fate and Practical courſe of proceeding. 


5 
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Ir genen 1 Deprons in 2 on. 


— PHE preſent law of * of debtors l in 


execution is of ſo little avail to creditors, that 


| almoſt every alteration to be propoſed on that 


branch of civil impriſonment muſt have for its 
. immediate object the intereſt of the creditor. * 


N now ſtands, the impriſoning creditor may 


bo: only obtain an ideal ſatisfaction, and muſt, in conſe- =; - 


8 quence, ſuffer a ſubſtantial loſs : for he muſt loſe. 
is right of execution againſt the ſubſtance of his 
: debtor, that | is, againſt his lands and os dur = © 


| EN is ee an idea too > ma 0 to require te 
= fupport 0 of - argument, chat che creditor' 8 right. of 


5 mould N aniffeted by he fo vg Fo or 


impr iſoument | is only for the purpoſe of di fe oe; 


gy of inducing the debtor to do all that he can pa 72 „ 
CcF.reditor's Jutisfattion; and ought never to be con- . 1 — 
7 "ea: as in itſelf a ſatisfaction“. VVV 


Nor can it be ſaid that thus the creditor miei 


1 5 bare a double remedy; or that while he impriſoned 


his debtor for the purpoſe of compelling him to diſ- 


charge the debt, he might at the ſame moment . 


3 Pie him of the means of diſchary ging it, by fe ſeizing „ | 


* See par il. e. vill. i. ſupra. 5 
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his effects. T he creditor might or might not "FR 


5 the debtor's eſtate or effects, as he ſhould think pro- 


—_— per; but if he did, he would of courſe be obliged, h 


by an expreſs proviſion in the law for that purpoſe, _ 
to give notice when he levied or recovered his debt 


967 ſock means; and the debtor's diſcharge out of 
cuſtody at his ſuit would | follow the fatisfa&tion o 


1 95 obtained. 


s E 8 r. 8 1185 5 8 
Th he D Dla „ 2 Daune. : 


JN hi one haz it can n hardly be the: fotze & « 


_ =: doubt, that the Po bility of perpetual impriſon- 2 
: ment for debt ought not to be endured by the law. 8 
On the other, the proper ends and purpoſes of I 


priſonment muſt not be defeated, but are on the 


5 contrary to be promoted. — 
If the law knew no ſuch remedy as A T 


. tos debt, and a creditor Were confined to his execu- BY 
ſtt.tion againſt the eſtate or effects, the debtor might 


| not only refuſe payment of the debt, but withhold 5 


5 all means of ſatisfaction, by concealing g. ſcereting, 8 7 


covering his effects from the view of his creditors. . 


This ſerves to point out the objects which the laws 


= impriſonment ought to profeſs —and it would ſeem 
5 chat they may be reduced to the following: . 3 

Firſt, to induce the debtor, if he has money, to 

apply i it; and if he has not, to procure it, by means 
8 of his elvis, for. the ——— of . the 
— debt. 
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Gebe. This 1s indeed the W object of the 


preſent law. _ 
Secondly, to 8 him to 4 cover his ike and : 
; effects, in order that the creditor himſelf may be 


Able to take meaſures for his own ſatisfaction. This 5 
cannot be an object of the preſent law, becauſe the _ 
dcdreditor cannot avail himſelf of any ſuch diſcovery, ow 
BET by e againſt his 1 e nſoned debtor 8 eſtate 
5 or ene... + N 


. birdly, to . extravagance or negligence to 


i public animadverſion, and puniſhment. „ 
And laſtly, to ſubject the conduct and affairs « of BI, 
inſolvent debtors to ſtrict examination, for the „ 

: poſe of relieving the honeſt, and bringing the eau. 8 
85 duleni to public trial and conviction. . 1 
While ſuch objects, or any of 8 are attain- he 
"able; impriſonment acts upon principles which are . 


8 plain and intelligible. But a debtor who lies in = 


| gaol under circumſtances which demonſtrate . 
the further duration of his confinement cannot lead 5 
do any one of thoſe e objects, 18 deprived of his err 
ſonal freedom againſt good policy as well en 
As matter of common right, founded upon eternal — 
i | unalterable lays, | he 1 18 therefore entitled r to have Eo ” 
OY it reſtored to hmm & ff 
But the queſtion is, how can Hock lines be * N 


=; or general rules eſtabliſhed, by which 1 it may be de- ; 


_ termined when impriſonment, in every particular Ce 


caſe, has done i its office, and when! it ought t to > ceaſe? 
The queſtion is anſwered thus: © 3 
F or a certain given time? the debtor 8 confine- : 


* Suppoſe three months from the commencement of the btor's 8 


. imprilonment in in execution. 5 


* 


— 0 


ment might be conſidered [ney + as a \ ods” 81 8 
cCoercion, for the purpoſe of compelling him to ſa. 
tisfy the creditor or creditors at whoſe ſuit he ſtands _ 
5 impriſoned— And ſuch a limited time it would be | 
| reaſonable to give, without ſubjecting the debtor to I 
2 any thing beyond the mere impriſonment: for a 
man whoſe intentions are honeſt may ſometimes — 
be fo fituated that he muſt go to gaol; and yet 
Miſthin a ſhort time he may be able to 1 the 5 
T __ of ſatisfaction. 5 
+ But a perſon who has remained a ebive 1 in ex- _ 
de ecution beyond that given time, ought to be 
- _ obliged, for the fake of the public as welt as of 
— creditors, to diſcloſe the ſtate of his affairs, 1 
_ order that his creditors may judge of his con- 
„„ gu; and take proper meaſures for their own ſatiſ- „ 
5 faction, or public juſtice. He ought, therefore, "3 
' he: obliged, at the expiration of that time, to deliver 
to the ale, for general inſpection, a full ſtate- 
ment of his affairs, with an account of the cauſes 5 
„ inſolvency. There would 1 in this be a degree : 
ol danger or of puniſhment, to certain characters, 
which might induce them to make every poſſible | 
eexertion, for ſatisfying the creditors. at whoſe ſuit 
they ſtood impriſoned, either before any ſuch ge. 
 *-neral diſcovery Mould become neceſſary, or (if they 5 
made no ſuch diſcovery at the time preſcribed by 8 
the law) before they could be expoſed to thoſe „ 
. ſubſequent proceedings, which, if they remained in 
gaol, would unavoidably take Place, and bring their 3 
tfraudulent practices to 8 


A debtor who had nd ill longer i in 7 _ 


ought to be conſidered as a N object of public 


attention: LN 
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85 attention : : for it would then be fair to preſume 
either that che creditor or creditors at whoſe ſuit age 
had been ſo long in confinement, prolonged 7 
5 impriſonment without any rational object; or that — 
his conduct had been ſuch, either in point of negli- 
1 extravagance, or fraud, as to call for puniſh. 
ment at the hands of the public. In both caſes he 
. ought to be diſcharged out of cuſtody as a debtor 
"+l execution ; but in the latter he ought, on con- 
5 viction, to ſuffer the puniſhment he deſerved. 5 
1 Every debtor, therefore, who had continued a cer- - 
tain time* as a priſoner in execution, ought e be 
f brought up in Weſtminſter-hall ; or, if in cuſtody 27 
5 beyond a certain diſtance from London, at the = 
fs zes; where ſuch + proceedings, of a fafe but ſum- e 
8 - mary nature, might take place under the ſpecial ; 
ns pd proviſion of the law 4. AS would enable the judge, 4 
upon examination of the inſolvent, and hearing the 
g Charges againſt him (if any were made), to Jeter - 925 
miaiine, either that his farther impriſonment could 
anſwer no good purpoſe, to the creditors or to the 
public; in which caſe he ought immediately ws be 
8 - diſcharged as an inſolvent debtor, and ſet at liberty SE 
T0 or, that ſufficient cauſe had been ſhewn by 8 
8 ditors, why he ſhould be full longer detained a pri- 
5 toner ! in execution; in which caſe he ought. to be 1 


„ Soppoſe fo 7x PI) Sm the commencement of bis impri- | 
ſonment in execution; that is, three months after delivering an 
account of his affairs, and of the cauſes of his inſolvency. 


I As the preſent is only a general view of the plan 1 TE 
w_ Tg er forms and | proceedings here Anden wo are. * 3 
7 Rated, 2 
. 5 remandel 


1 * m NO ON Rnere et wo 
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remanded as ; ſach—Or, that his ben had ariſen ou 
from a groſs degree of extravagance or negligence; 
in which caſe, "though Liſtharped as an inſolvent 
debtor, he ought to be committed to priſon for- 
1 - limited time as a direct puniſhment—Or, 5 that 
there were circumſtances which fixed upon him ſuſ- 
: picions | of fraud ſufficiently ſtrong to warrant his 
commitment, for the purpoſe of preventing his | 
2» eſcape (during a certain time) from the proſecution 
and puniſhment which the law ought to provide for 
ſuch fraudulent inſolvents; in which caſe, though 
. diſcharged as an inſolvent debtor from a fruitleſs | 
8 execution, he ought to be fo committed for fafe ol 
. j) ng 
„ dence nage be remanded in execution on — nl 
8 account of difficulty or particular circumſtances 
nn his caſe; but every debtor ſo remanded ought — |} 
” a not diſcharged by his creditors) to be brought 
up a ſecond time, either at 
within a certain time, or at the next aſſizes, as 
the caſe might be: and, in order that impriſon- 705 
= ment in execution might. in all caſes. whatever ------. 4 
have a limited duration, he ought then to be | 
: diſcharged as an inſolvent debtor; but might - 
committed for puniſhment 0 or trial, as the Rae if 
ſhould ſee cauſe. e e 1 1 
In this manner every debtor 1 in execution would on, 
be. diſcharged by the public, out of that kind of | 
: cuſtody, at a certain period: and, if honeſt, he would 
have nothing to fear: but if he deſerved puniſh- 
ment, he would ſtand juſtly expoſed to it. Creditors | 
would have all the er of impriſonment i in 


execution 5 


\ eſtminſter- hall Ho | 
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= execution” which they can fairly enjoy at pitt, be- 
cauſe their debtors would be in their power for a 


ſufficient length of time to anſwer every juſt pur- 
5 poſe — And, not to mention the great benefit of a 
concurrent remedy by execution againſt the debtor's _ 


A cflate and effects during his impriſonment, as well 


e after it, they would have this additional advan- 
: tage, that diſhoneſt debtors would then have cauſe 5 
e dread a gaol. For as eruelty or unjuſt deſign GR 
could carry oppreſſion | but a certain length, ſo fraud 


or diſhoneſty could never hope, after a certain time, 5 


do effect an eſcape by the influence of addreſs, or 

] through the weakneſs of compaſſion. | The eve 
Trities of a gaol would form an Ordeal for diſtinguiſh- 5 
ing the innocent from che guilty ; and creditors, in 


 vindicating their own private rights, would be pro- „ 


5 man the coürſe of your road 


* . 
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as Nags Debtors. 2 


JF ations were to bis: denied: T0 they are at 3 
preſent) the power of proceeding againſt the 


5 ae” or effects of their impriſoned debtors, 1 


| would be impoſſible to propoſe any permanent | lau 
for diſcharging inſolvents, without particularly pro- 


. viding for the ſurrender of their effects to 1 
creditors at large, as the condition of their dif= - 


wo charge. It is an idea which naturally ſuggeſts : 
itlelf; but every ſcheme, of which it forms * 


Part, Si 


7 
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_ part, involves in it a ground of unanfwerable obs | 
jection. All the various forms and proceedings 
which, in ſuch caſes, are indiſpenſably neceſſary for 
regulating the transfer of the debtor's eſtate to his 
creditors; the inveſtiture of truſtees; the adminiſtra- 15 
tion of thoſe truſtees; the diſtribution of the re- 
ſſdue, after the fund has been worn down to half 0 
briginal ſize; and the effect of that diſtribution upon 
dee creditor's claims againſt the future eſtate of te 
5 debtor, form a complicated machinery, full of tne ö 
means of abuſe; and too great, in general beyond om 
all 1 for the value and extent of the ob- TE 
ets. OY, 


But i. eli could W in the Kgular 


e 8 of execution, not only againſt che = Sg 1 
. effects of their inſolvent debtors, during their im- g 
priſonment, and when diſcharged as ſuch, but alſo — 

s againſt their future acquilitions, unleſs protected by RE 
. certificate of bankr upt; and had beſides the bene- 
t of poſitive laws to deter their debtors from the 
5 frauds of concealment or voluntary miſapplication : 
of the means of ſatisfaction i in their power (Which 5 
ought to form an eſſential part of every plan of 
Is amendment) the mere diſchar ge of their perſons, 05 
Aſter every. rational Purpoſe of impriſonment m1 
been anſwered, could never ſubſtantially affect me--. — 5 
1 riglits of cred tors; or be the proper ground 00 any 1 
mee itt. of meaſures, to throw the courſe of law 
cout of its ordinary channel. N 
. The Lords Act, occafional e as and the 3 
5 als abuſe of the bank: upt laws, when applied to triſling caſes 3 


for the fole benefit of the bankrupt, aſtord examples of what is 
= dere ſtated, 9 2 8 


_ 'E 0 1. 
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 Iyfolvent Debtor, 1 5 


” Tun et of an infolvent Abbe oak ole — 


co protect his perſon; and as, in every inſtan ce. 

5 the law ſhould lean in favour of the creditor, that _ 

„ protection ought to be ſo qualified, that the burlen 
of ſnewing himſelf entitled to it ſhould be. thrown” n 

e upon the debtor: nor ought it to affect the right 5 

of a creditor who had not received timely notice of 

. the debtor's impriſonment previous to his diſcharge. 


| Therefore it might juſtly be part of the law, that 
before a diſcharged inſolvent debtor, arreſted and — 


4 impriſoned upon a debt prior to his diſcharge, could 5 


be diſcharged out of cuſtody upon ſuch arreſt, he 


Y ſhould be obliged to ſhew, either. that the creditor — 


had notice of the former impriſonment ſerved upon 
him a certain time before the infolvent's diſ charge; 


or that due enquiry had been made reſpecting eh 


= creditor's reſidence, without effe&: and this might 


be ſhewn by the affidavit of the perſon who ſerved _ 


| the notice, or made the enquiry. On the VCC 
hand, a debtor ſo arreſted or impriſoned for a debt, 
: prior to his diſcharge as an inſolvent debtor, at the PO 
ſuit of a creditor who had ſuch regular notice f 
tte inſolvent's for mer impriſonment, previous bs 


his diſcharge, ought to. have his action for ſuch ſub⸗ 


ſequent arreſt and impriſonment, and recover N 


nages on proving ſuch notice. 


Wich 
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5 With reſpect to the caſe of a Janbrate water An 
1 5 Shtharged. as an inſolvent; the complaints which 
have often juſtly been made, that certificates of 
. bankrupt are obtained with too much eaſe, regar 4 
in general the material operation of ſuch certificates 
in protecting the future effects of the bankrupt. ä 
the law now propoſed would afford no cover to the 
future effects of an inſolvent debtor; and therefore 


a bankrupt trader ſo diſcharged would | in that ef. 

q ſential reſpect be as much dependent upon the cer- 3 
 tificate as ever. His perſon indeed, though he were 

; OY uncertificated, would be free from arreſt for former 
b = i debts but that freedom could only be obtained 
1 after a previous impriſonment and proceedings | 
9 7 Which would aid and promote the operation of the 


- bankrupt laws; and (in conſequence of a proviſion 1 
1 0 the law for that purpoſe) expoſe the bankrupt, = 
as a diſcharged inſolvent debtor, to eventual pu- 
N 3 in certain caſes, for which thoſe laws do ” 
not provide, „„ | 


s * K Fe vIII. 


= n. Puniſhment of Faint a b& Parſons a who 
— baue been ar Wr as 4 Yves Debtors. To os 


1 has _ ſthewn to be one of the many . 1 
cconſequences of impriſonment for debt, as now 
8 eſtabliſhed, that as every infolvent debtor is liable 
to perpetual impriſonment, the frauds of infolvent 
_ debtors, conſidered merely as ſuch, have never been 
the ſubject of preciſe legal deſcription, and direct 
criminal proſecution, And yet chere are many 
. I Inſtances. 
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> inſtances of fraudulent conduct in infolvent ben 
vhich admit of preciſe deſcription, and are too grofs | 


5 to eſcape the correction they „ To, 

heſides the puniſhment, We te, which might = 

= be inflicted for groſs negligence or extravagance, by 
ſummary commitment, as already propoſed, every 


- perſon diſcharged as an inſolvent debtor ought to be ” 


indictable for certain fraudulent acts, as correctly 


. deſcribed 1 in the law; any improper delay in deli⸗- 


vering the ſtatement of his affairs and cauſes of his — 


EE infolvency required by the law, or in delivering an . 


unfair ſtatement, being of courſe ſo deſcribed as : 


. fraudulent. Upon conviction, every fraudulent 1 1 — 
ſolvent debtor ought to be puniſhable by impriſon- e 


. ment, pillory, and tranſportation, ſingly or toge- 


. 9 8 ther, as the court, from e ſhould think Eo, 
- . PO ET U 


10 1. e as an i inſolvent ive would, 


"thereſire; be no defirable object to thoſe who might 
otherwiſe be diſpoſed to avail themſelves was: 


. meaſure for diſhoneſt purpoſes. To ſuch perſons. 5 
. it would be a meaſure Tull of. danger, 8 8 


7 * 0 r. "UM | 


ERS Public Notice 7 the Bene, repeting Hoon 
: as Debtors. 


A HAT EVER may be the es, 5 of 5 


FD | misfortune. into a ſtate of inſolvency, it ought to 


. be inculcated a as a general idea, that a certain Seer 1 


an individual who has unavoidably fallen by 1 


* TREATISE 


of ech is neceſſarily attached to that fituation, 


1 It implies ſomething wrong either in the principles, 5 
or the manners, or the prudence of the inſolvent. 
It is a ſpecies of prima facie evidence againſt him. 


It concerns the public, therefore, that perſons who 


| have been the ſubjects of legal proceedings as infol- - : 


| vent debtors ſhould be known, as ſuch, to the 


5 public. It does ſo for two reaſons: Firſt, becauſe 9 
de reproach which neceſſarily belongs to the cha- 
| rater, muſt induce men who have any regard for 


reputation to avoid a ſituation which expoſes them : 


1 unfavourably to public obſervation: and, {| 
e Secondly, becauſe it is convenient that other men, in 
the moſt diſtant parts, ſhould have an opportunity 1 
. knowing the fact, not only with a view to more 
chan ordinary caution in future tranſactions wit . 


ſuch perſons; but in order that ſuch diſcharged i in- 


7 ſolvents may be brought to trial ind puni Amen, E 
they have been guilty of frauds deſcribed by do 
5 law, Which may not have come to light 3 in the — 


5 * of the een previous to. their di- cs 


— charge. os 0 a 
ut if. this applies to hs cite of a a mere . 5 
- > who may have been diſcharged as ſuch without =: 


De ficulty Or heſitation, and immediately ſet at liberty, Fx 


it muſt apply ſtill more ſtrongly, in different de- 
grees, to the caſe of an inſolvent who has been re- 
manded as a debtor in execution, or committed 


OY either for palpable. negligence or extravagance, =. 


1 on ſuſpicion of fraud. = 
It would, therefore, be no 8 proviſion in in 
A new law, to make it che Sy. of the War of- = 
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| floor: & the court to publiſh without delay; i; in the 


1 London Gazette, a liſt of all inſolvents brought up 


under the act, and either immediately diſcharged 5 
aud ſet at liberty; or remanded as debtors in exe= 


cution; or committed, immediately after their ME; 
cCharge as Infolvents, f wor. matters * againſt 5 
1 them. e e eee 


= HE Ako now dh has tated kis 5 . 


= "Hem with that freedom which he feels to be con- 
ſiſtent with infinite reſpect for the opinions of others. 
== and a juſt impreſſion of the magnitude and diff 8 — 
B __ eulty of the ſubject. It is not indeed for every „ 
individual to act the part of a legiſlator; but . 
individual ought freely to ſtate the ſuggeſtions of 5 


his mind upon thoſe topics of common r 
which, from his ſituation and habits, have naturally 


engaged his attention: and he may be aſſured, that . 5 
„ e ſuggeſtions. will ever be beſt received by 


thoſe who's are en able to Judge of them. 
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NOTE oy 2 6. 


F ABET 1 rex etiam curiam et Julticiarios } in tans. 
reſidentes qui cognoſcunt de omnibus placitis de 


quibus auctoritatem habent cognoſcendi; et 2 Ine. warrants = : 


To, 5 non babent nec coercienem. —Bracten, li, * ” 


N f 10 05. 


NOTE. n, 5.7. 


Micuntur 1 cum fins W Fe Siku dle re- 


5 e juris quæ breviter et paucis verbis intentionem pro- 
os terentis exponunt, ſicut regula j juris, rem quæ eſt, breviter ” 
cenarrat; non tamen ita debet efle breve, quin rationem et 5 


- vim intentionis 5 contineat. —Pletay lib, 25 „ 


NOTE. C, b. J. 


8 Theſe wiles 1 were of two different forts; and kad two | - 
different technical appellations, VIZ. a Præcipe, and a d t. 


feceri it ſecurum: the former, peculiar to certain actions 
where the defendant had an option given him either to 


1 do the thing 9 or ſhew cauſe why he did not—the 53 
„„ N latter, 5 
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= latter, peculiar to other actions, and commanding 1 the "A = 


ſendant peremptorily, and in the firſt inſtance, to ſhew 55 


gcauſe. But both required ſecurity or pledges from the pro- | 


ſecutor, as the condition OW W the aac] to + 


appear, 


NOTE 5 p. 9. 


Me 7 he courls of theſs writs and proceedings 8 was a ; fol 5 f 
TY A ͤ man Was charged with the breach of an obliga- . 


: tion purely civil; as for example, to pay a cer tain ſum of 15 | 
5 money upon a day certain the day of payment elapſed, „„ 


and the creditor proceeded thus: He gave a ſhort note = 


his claim into the office of Chancery; an original writ, or, 


Zs it is ſbortly termed, an original, was from thence iſſued; {| 
the creditor giving ſecurity either in Chancery, or after- — — 
wards before the ſheriff, that he ſhould proſecute the ſuit 55 


1 with effect. By virtue of the writ thus obtained from 1 
1 | Chancery the debtor. was commanded by the ſheriff, i in the Fo, 


| _ king? 8 name, either to pay the particular ſum therein ſpeci- e 


fed, or to appear upon A day certain before the king” g ” 


Juſtices at Weſtminſter (the Court of Common Pleas FL to. = 
__ ſhew cauſe why he did not, The juriſdiction of the n, 


now attached upon the cauſe thus brought before it, by the „ 
writ from Chancery, and therefore it had authority 60 


proceed afterwards by means of its own powers. The 


debtor diſobeyed the writ from Chancery, and neither paid 1 
the money nor appeared in court. A writ then iſſued 


from the court itſelf, termed a writ of pone or attachment 5 


l (which, with all ſubſequent writs, were called judicial writs, > 


Hr 48 proceeding from the court) directed alſo to the ſheriff, E 5 85 
buy which he was commanded, in the king's name, to take 


certain of the debtor's goods which ſhould be forſeited, and . 


8 ſureties who ſhould be amerced (technically, to tate gage Fo 


| nd ſafe pledges ) if he did not appear upon another day cer- . 
Hain to awer to the demand, and to thew cauſe c why he had 


 dilobeyed 8 | 


4 
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A Aiſobeyed the original writ: The debtor yet Aiebeyed— 5 
and ſtill his perſon was free. Another writ iſſued, called 
a diſtringas, but it was only againſt his property. By it 
55 the ſheriff was commanded to ſeize, in the king's name, ©" 
the debtor's lands and chattels within his county, and to 
anſwer for the iſſues and profits thereof, not to the creditor 
but do the king, who had a right to the whole forfeiture; in 
conſequence of his ſubjeR's « diſobedience.— Finch, 1.352= : 2 
23 Blacßſt. Com. 280,—A ſucceſſion of theſe writs, one after N 
another, might then iſſue ad infinitum (termed al itrefs . 
finite) ſo as to deprive him from time to time of every 


thing he acquired, until he choſe to s obey the commands of „ 
8 : . | his ſovereign. fe 


NOTE. b. v. 1. 


Where the injury v was attended with vials © or wis 
0 10 charged, the original writ was joined with that which _ 
in the former caſe iſſued only in the ſecond place, viz, =_— 

: pone or attachment, by which the ſheriff was ordered to take 
os gage and pledges for the defendant” s appearance; and =. 
another writ againſt bis property, ſuch as alſo iſſued | in he 
former caſe, viz. the diftringas, had to run its courſe. 1 

Nor was it till the ſheriff had made a return niþil (as it is 
called) that i is, given for anſwer to the writ, that the per= 

ſeon charged had nothing within his county by the ſeizure OT, 
of which he might be diſtrefled, that a warrant was M | 

length iſſued for bringing in his perſon to anſwer to the 1 

„ - which was termed a capias ad reſpondendum. „„ 
the ſheriff of the county to whom the writ was directed | 5 
. (which was always the county where the court fate) re- nl its 
turned for anſwer, that he could not find the defendant, Vn 1 
then another writ, called a teflatum capias, was iſſued, di- „„ 
| rected to the ſheriff of another county, where it was ſaid - | „„ 
„ the defendant lurked; and . writs of the fame fore ©. = 
IL. * — (called: wg 1 
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PEE (called alias & pluries writs) were ſucceſſively iſued et I 
© im. Ik not yet found, he was outlawed. I 
This was the regular courſe of proceeding; lai cnt 0 
5 ing to the preſent practice the capi as, or warrant to ſeize the 1 
deſendant's perſon, is uſually the commencement of the 
action; a fiQitious original writ and return being put upon 
record « to give 2 colour of regularity to the e 
1 3 ings.” PR ve | | | 


1 Theſe arcontings have been flated upon 5 authariey Eo, 
: 7 of Lord Coke, Lord Chief Baron Gilbert, Sir William 
| Blackſtone, and others—Nor i is it material here to exa- 
5 mine how far the authority of theſe great names in the law 
wy: ſhaken by ſome pallages in Bracton, with regard to the 
more ancient courſe of common law proceedings, ſuppoſed, _ 
— by ſome to have taken place, i in ſuch perfonal actions. lt 
appears certain, that at one period, at leaſt, the proceed- 
ings eſtabliſhed by long practice were as they have been 
5 15 ſta ated—and, in many relpects, are the regular courſe of | 8 
1 proceeding 5 at this Wy. %%% 5 


NOTE 5 p. 12. 


. ix his: refers to the ent ſpirit af Klin Charta, . os 
35 5 = not to any article | In particular, Chapter 29th of that great © 
1 inſtrument, indeed, is in the following words: Nullus 

e liber homo capiatur vel impriſonetur, aut diſſeiſietur de 

Ibero tenemento ſuo, vel libertatibus, vel liberis conſuetu> 
80 dinibus ſuis, aut utlegatur, aut exuletur, aut aliquo modo , | | 
diſtruatur; nec ſuper eum ibimus, nec ſuper eum mitte 5 
mus, oa per legale judicium | parium ſuorum, vel per legem 
6 terre,” And upon this chapter an argument has been 

founded, to ſhew that every ſubſequent live; or practice re- 

a - cognized as law, which authorize d impriſonment, except 5 
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en 4 1601 by; jury, is againſt Magna Charta. This ar- 


gument is maintained in a book (Which the author has 
peruſed ſince he wrote the preceding treat: iſe) intituled, 


"0 Conſt derations upon the Law of Inſolvency,” publiſhed by | - 


85 Mr. Burgeſs about eight years ago, in which much cu- 7 


rious matter is collected, and a very full detail i is given of 1 7 Es. 
all the ſtatutes upon this ſubject. But the contrary ons: 


: nion is held by many, who think with Lord Cote, that by 


1 the above article, qualified as it is by the words bor vel per . 


« legem terra,” it was meant « that no man” 4 unleſs 1 
Sh the verdict of a jury) « ſhould be taken, impriſoned, or. put „ 
ee gut of his freehold, without proceſs of the law; that is, 


. « by indictment or preſentment of good and lawful men, 
here ſuch deeds be done, in due manner, r by writ 


"4. original 72 the common law.” 2 Inſi. 50.—8ce alſo 


« The SONY ES Engliſh Laws” l. A1, Ta 24% Oo : 


NOTE 6, p. 14. 


The writ Which iel upon - thy" fatute PR” the 


, ” bailifs of lords, was called a writ of monſtr -avit de compotr— . 


See Regiftrum Brevinm, 136, F.N. B. 250. And the 


defendant's perſon was not only free, if he had any lands 


within the county, but he had in that caſe immediate 


5 relief and damages againſt the maſter he had defrauded, x 
„ having lands, he Was arreſted by him upon the above writ. 
Which neceſſarily averted that he had no lands within the 


15 county. For this purpoſe a ſpecial writ was given him, by 5” 


which, without regard. to his own fraud and offence, me 


| loſs of liberty. only of a man who had lands i in the county, 


1 Was conſidered. The lord, his 1 maſter, at whoſe ſuit he 


Was impriſoned, is there ſaid to have maliciouſly obtained = 


the writ de compoto againſt him, “ et ſic cum, per corporis 
_ bc . attachiamentum multipliciter ca oecaſione gravari 
. 5 . 3 „„ brocura wit, 
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= cc procuravit, in deceptione curiæ noſtræ, et grave dan 


& num ipſius, et contra legem et concilium regni noſtri 
« Angliæ, &c.—The writ concluded with : an n order for 


his releaſe. Reg rum, 137—2 Infl. 144. 


This ſhews how heinouſly the ſpirit of the tow felt itſelf, 


: in thoſe days, offended by the impriſonment of a man, in 
the only civil caſe which could authorize his impriſonment, 5 


8 if any other poſit 'ble means occurred for enforcing the fatisfac = 


Tin demanded.— 


And it was held (ſomewhat abſurdly _ 
5 indeed) that property, e even to the ſmalleſt e — 1 
1 55 ſuch means. 85 b e FE e 


NOTE u. v. TY 


. Toe gu, of merchants; 13 Edu. 5 d. 3 looms 4400 7 
is as follows: © Foraſmuch as merchants, which hereto=- _ 


1 fore have lent their goods to divers perſons, be fallen! in 1 


. . poverty, becauſe there is Ao ſpeedy remedy provided ol 
3 whereby the yenay ſhortly recover their debt at the day = 


d 0 payment; and for this cauſe many 1 merchants 5 
E frain to come into the realm with their merchandize, 0 


5 the damage of ſuch merchants, and of all the realm; the 


„„ king and his council, at his parliament holden at Aon 4 
- « Burnel, after the feaſt of St. Michael, the eleventh year 
2 of his reign, ordained eſtabliſhments thereupon for he 


ce remedy of ſuch merchants; which ordinances and eſta- : 


« bliſhments the king commanded that they ſhall be firmly 


> , kept and obſerved throughout this realm, whereby mer⸗ _ 
„ cChants have had remedy, and have recovered their debts 


« with leſs inconvenience and trouble than they have had 


EE 155 heretofore, But foraſmuch as merchants after complained N 


« to the king, that ſheriffs miſinterpreted his ſtatutes, 
e and ſometimes by malice and falſe i interpretation delayed oo 
. the execution of the ſtatute, to the great damage of mer Wendt 
| . chants, the king, at his N holden at Neſtminſter 


. CC after . 


= 


cc 
ce 
> « 
- 3% 


5 9 


ot 
i 


* 
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t Eater, the thirteenth year of his reign, 8 the 5 
ſaid ſtatute made at Aon Burnel to be rehearſed; and for 


the declaration of certain articles in the ature aforeſaid, 


hath ordained and eftabliſhed, that a merchant who will e 
be ſure of his debt ſhall cauſe his debtor to come before N „ 
the; mayor of London, or before ſome chief warden of a 


— city, or of another good town where the king ſhall ap- e 2 


e point, and before the mayor and chief warden, or other 


„ ſufficient men choſen and ſworn thereto, when the mayor 5 
or chief warden cannot attend, and before one of the 
| © clerks that the king ſhall thereto aflign, when both „„ 
© not attend, he ſhall acknowledge the debt, and the day of 


EE % payment; and the recognizance ſhall be enrolled by one 


of the clerks hands being known, and the roll ſhall — 
double, whereof one part ſhall remain with the mayor 
or chief warden, and the other with the clerks that 
thereto ſhall be firſt named; 3 and further, one of the ſaid 
clerks with his own hand ſhall write an obligation, to „ . 
Which writing the ſeal of the debtor ſhall be put with the 
f © king? 8 ſcal provided for the ſame intent; which ſeal „ 
ſhall be of two pieces, whereof the greater piece ſhall 5 5 
remain 1 in the cuſtody « of the mayor or. the chief warden, 8 
© and the other piece in the keeping of the foreſaid clerk, _ RE 
And if the debtor Co not pay at the day limited unto him, : NO 
then ſhall the merchant come to the mayor or clerk N 
his obligation; 5 and if it be found by the roll or writing N 
< that the debt was acknowledged, and the day « of payment 
expired, the mayor or chief r ſhall cauſe the body of TT. * 
the debtor to be taken (if he be Lay) whenſoever he hap= - = 
peneth to come in their power, and thall commit him 1 
the priſon of the town, if there be any; and he ſhall remain DS 
there at his own coſts until he hath agreed for the debt. 
. The original, ex Rot. in Turr. Lond. expreſſes this paſſage . 
7 thus: « 'E i le dettur ne rende 410 our qe lui eſt afſss, fi veigne 
e marchaunt al meyre e al clerk ove fa lettre de obligacion, 55 
0 4 þ tr ; trove ſeit par roule ou par lettre g la ds ite . conue, e ” 
| . L 4 | „„ D cc 1 I 
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le jour off , ſeit paſſe, 7 5 face le mayre 1 ou chief 1 os 


3 c 


« prendre le cors al dettur (fil eft lay quel heure ge il ſeit trove 
cc on fon poer, et liverer a la priſon de la vile, ſepriſen y ſeite 


« 


ec fet gre de la dette. ” „ And it is commanded that the 5 
_ « keeper of the town priſon ſhall retain him upon the de- 
livery of the mayor or warden: and if the keeper ſhall „ 
& not receive him he ſhall be anſwerable for the debt, 1 


(0 
06 


c 


cc 


1 « for to take his body (if be be Lay) and ſafely to keep 5 5 


* 


la demoerge a ſes cuſtages propres, deſque ataunt gil eit | 


= « he have whereof; and if he have not whereof, he that - 
committed the priſon to his keeping ſhall anſwer. And 3 
if the debtor cannot be found in the power of the mayor —- 


or chief warden, then ſhall the mayor or chief warden : 


: « ſend into the Chancery, under the king's ſeal, the recog= : 
ee nizance of the debt; and the chancellor ſhall direct a writ 


N © unto the ſheriff i in whoſe ſhire the debtor ſhall be found, - 


« him in priſon until he bath agreed for the debt; at 5 
within a quarter of a year after that he is taken his SO 


0 chattels ſhall be delivered him, ſo that by his own he 


may levy and | pay the debt; ; and it ſhall be lawful unto _ 5 
c him, during the ſame quarter, to ſell his lands and tene- 


ments for the diſcharge of his debts, and his fale ſhall 7 


„ good and effectual. And if he do not agree Within 

< the quarter next after the quarter expired, al the lands — | 

=: and goods of the debtor {hall be delivered unto the mer- 
Chant by 2 reaſonable extent, to hold them until ſuch 


time as the debt i is wholly levied, and nevertheleſs tho 

es body ſhall remain in priſon as before is ſaid; and — 
„ merchant ſhall find him bread and water. In the ori- 8 „ 
ein it is thus expreſſed: « E fil I ne face gre Hs le quar- 55 
ter paſſe ſeient liverez au mar chaunt tuts les biens del detter 


e totes fes terres, par reſnable eftent, a tenir deſque ataunt ge 


ce 


« 


=” 


« 
5 | « 


| «K 


ia dette pleinement ferra levee, i e a le plus tart le cors de- : 


| moerge en priſon cum avaunt oft dit, £ 4e marchaunt luy 1 


truiſſe pain e ewe,” And the merchant ſhall have 


ſuch ſciſin i in the lands and tenements eelivered unto bim 
« | 
or his aflignee, th at he way. maintain a writ of nove! 


3 


ens = « Aa He, 
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40 4 fn if he be put out, and re-deſſeiſin alſo as of freehold, | 
e. to hold to him and his aſſigns until the debt be paid; and as 
8 ſoon as the debt i 18 levied the, body of the debtor ſhall be deliuered 

4 qwith his lands. And in ſuch writs as the chancellor doth 
c award mention ſhall be made that the ſheriff ſhall L certify +. 
= e the juſtices of the one bench or of the other, how he 

We hath performed the king 8 commandment, at -a certain ©. 

1.06 day; at which day the merchant ſhall ſue before the e 

mos Juſtices, if agreement be not made; and if the ſheriffs do 


(c 


© not return the writ, or do return that the writ came too 
: late, or that he hath directed it to the bailiffs of ſome 255 
"0 franchiſe, the juſtices ſhall do as it is contained 1 
ce the latter ſtatute of IW:ftminſter. And if in caſe ” SE 
8 ſheriff return that the debtor cannot be found, or that 5 
„„ 3. clerk, the merchant ſhall have writs to all the wy 
1 5 ſheriffs where he ſhall have land, and that they ſhall de- Se 
3 liver unto him all the goods and lands of the debtor by oe, 
a reaſonable extent, to hold unto him and his afligns Wo 5 5 
the form aforeſaid; and at the laſt he ſhall have a writ to 
| « what ſheriff he will, to take his body (if he be Lay) and „ 
c to retain it in manner forefaid. And let the keeper 7 
as | the priſon take heed that he muſt anſwer for the body, 
or for the debt. And after the debtor's lands be deliver- 
&& ed to the merchant, the de ebtor may lawfully {ell his land, 
fo that the merchant have no damage of the. approve- „„ 
NT ments; and the merchants ſhall always be allowed fall” .-- 
Dy « their damages, and all coſts, labours, ſuits, delays, and 
« expences, reaſonable. And if the debtor. find ſureties _ 
. whichdo acknowledge themſe! ves to be principal debtors 
ns « after the day paſſed, the ſureties ſhall be ordered . 
In all: things as is ſaid of the principal debtor, : 
bas to the arreſt of body, delivery of lands, and other 
ED... things. ; And * hen the lands of the d btors be delivered . - 
unto the merchant, he th: II have ſeiſin of all the lands 1 
« that were in the hand d of the debtor, the Jay of the re- 
cognizauce made, i in whoſe hands ſoever that they come 
2 after, cither by f feofment or oth erwiſe And after the 


8 « debt 
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de debt paid, the debtor's lands, and the iſſues of lands mY 8 
995 debtors by feofment, ſhall return again, as well to the 
| ce feoffee as the other lands unto the debtors. And if the 
RR. 4 (debtor or his ſureties die, the merchant ſhall have no 
EE. « authority to take the body of his heir, but he ſhall have | - 
„ & his lands, as before is ſaid, if he be of age, or when he: 
5 a ſhall be of full age. And a ſeal ſhall be provided that 
ZZ /< ſhall ſerve for fairs, and the ſame ſhall be ſent unto every _ 
= “ fair under the king's ſeal by a clerk ſworn, or by the -- 
* keeper of the fair. And of the commonalty of the mer- 
„ & chants of the city of London two merchants ſhall = 
e choſen that ſhall ſwear, and the ſeal ſhall be opened be- : 
« fore them; ; and the one piece ſhall be delivered unto the 
1 5 <« foreſaid merchants, and the other ſhall remain with the tos 
„ clerk; and before them, or one of the merehants (if both 1 
4 cannot attend) the recognizances ſhall be taken, as be- _—_ 
„ & fore is ſaid. And before that any recognizances be i in- 
K rolled, the pain of the ſtatute ſhall be openly read be- 
d fore the debtor, ſo that after he cannot ſay that any dic 
— « out another penalty than that whereto he bound himſelf. 
And to maintain the coſts of the faid clerk, the king 
Tu. « ſhall take of every. pound a penny in every town where 
the ſeal i is, except fairs, where he ſhall take one Penn 
8 e halfpenny of the pound. This ordinance and act the 
king willeth to be obſerved from henceforth throughout 5 
c his realm of England and Ireland, amongſt the which 
S people they that will may make ſuch recognizances (ex- . 
c cept Jeros, to whom this ordinance ſhall not extend). 
ee And by this ſtatute a writ of debt ſhall not be abated; 15 
and the chancellor, juſtices of the one bench and of the „ 
* other, the barons of the exchequer, and juſtices errants, 
e ſhall not be eſtopped to take recognizances of debts of Is 
= « thoſe who are willing to acknowledge them before . 
. but the exccution kt recognizances made before them I 
« ſhall not be done in the erin aforeſaid, but by the law - _ 
and manner before aſed, and otherwiſe proy ided i in oe. 
« ſtatutes.“ 85 x. 


5 40 


* 


* 
cc 
= at 


N 


1 « 


cc 


[ 


* 


cc 


APPENDIY 15 


The ſtatute i is followed by the form of ths writ to iſſue N 
in conſequence of it in theſe words: © Rex vic. ſalutem: 
Quia coram tali majore vel cuſtode talis villa, vel coram 
cuſtode ſigilli noſtri de mercatoribus i in nundinis in tali 5 
loco, et tali clerico noſtro, A. recognavit debere B. 
tantum quod lolviſſe debuit tali die, et tali anno, quod 
ce idem A. nondum ſolvit, ut dicit: tibi præcipimus quod 
e corpus prædicti A. fi Jaicus Ft, catias, et in priſona noſ- 
ce tra falvo cuſtodiri facias quouſque de p refit debito 
« ſatisfecerit. Et qualiter hoc præccptum fucris executus, : 
ſcire facias juſticiariis noſtris apud Weſtmonaſt ' rium 


per literas tuas s ſigilatas, et habeas ibi hoc breve. 8 


5 Rec- 1 png 


NOTE 1. p. 20. 5 


The firſt Latute pint bailfs or accountants is : the | 
52 Henry III. c. 23. (ſtat. of Marlbridze) and is in theſe 
words, as in the Cotton M. 8. ©« Proviſum eſt eciam, | Re 
© quod | ſe ballivi qui dominis ſuis compotum reddere „„ 
nentur, ſe ſultraxerint, ct terras et tenementa non ba- 5 
« hari, per que deftringi poſſint; ; tunc per corum corpora. : 
attachientur, ita quod vicecomes, in cujus balliva inve-⸗ 

© niantur, eos venire faciat ad compotum ſuum redend.“ 
The next ſtatute, here referred to, is the 13 Edw. 1 . 
IF; 6 lat. of Moſininſter the ſecond ) in theſe words: « De 
'fervientibus balivis camerariis et quibulcuaque re ceptori- Eo 
bus qui ad compotum reddendum tenentur concorditer 
© eft ſtatutum et ordinatum quod cum dominus hujuſmodi _ 
ſervientium dederit eis auditores compoti et contingat 
iplos elle in arreragiis ſuper compotum ſuum arreſientur I 
corpora ipforum, et per teſtimonium auditorum ejuſdem 

I compott mittantur et liberentur proxime gaole domini 
regis in partibus illis, et a vicecomite ſeu cuſtode ejuſ- 


dem Hale recipiantur et mancipentur carceri in ferris 
= . tub. 5 
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| & {ub bona cuſtodia, et in illa priſona remaneant S ſue pro- 5 


6 prio viventes quouſque domi nus ſuus de arreragiis plenarie 


« ſatisfecerint,” The ſtatute, however, gave them an ap- 


whal from the auditors to the Court of Exchequer, _—_— 


- | produced the writ of ex parte talis RKegiſtrum 137. F. N. - 


129 f.— And upon giving ſureties they were ſet at liberty 5 


5 till the appeal was diſculled, but 3 committed if found. _ 
: in arrear. 88 


By this ſtatute, and abt et Latten authorizing — 1 8 


priſonment, proceſs of out/awry (which for ſome time after _ 
is conqueſt took place in caſes of felony JJ was made . 
5 competent againſt the defendant if he fled, . 


NOTE LY v. 25. 


1 Coke, after commentin g upon ihe deſtrückon of „ 


Rp : the ſews by. tl ꝛe ſtatute de 5 Juda niſms proceeds with this ob- 
„ fſetvatlon: At the parliamen © alſo of this noble king, . 
„ dward 0 Firſt, in the 18th your of his. reign, another 8 | 

„ kind of Jews were ſeverely puniſhed, viz. the judges HE 
OY the King” s Bench, and of the Common! eas, the barons: 


8 « of Exchequer, and the judges itinerant. 1 Toft. 506. OT. 
Ls The puniſhment : alluded to was for taking bribes in the N 
„ groſſeſt manner from the parties in _— caſe that oc- 5 


5 Veel 


The e afforded 4by ſuch pictares cenainly adds to - 


55 our reliſh of the © ppeſent tl times, = 


NOTE EL | pub. 


5 EO te ee to 1 Bock 5 Prise, 
8 52) the concurrent juriſdiction of the Court of King's 


hench is thus ſtated : & In this manner has the Court of : 


N Ring Bench obtained A concurrent Juriſdiction, and 


4 now. 8 5 
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now + 4444 as it were a diviſum 3 with the Court. 
of Common Pleas over all civil actions of a perſonal, and 
ſome of a mixt nature. Its original juriſdiction we 
have ſeen of cauſes between ſubje and ſubjeR, was only 
of ſuch as were of a fortious nature, as all treſpaſſes, reſ- 
cous, or pound-breach, actions of Ycert, conſpiracy, forcible 
entry, ejectment, replevin, and treſpaſs on the caſe. Whereas _ 
its acquired juriſdiction, or rather that juriſdiction which 
E is by conſequence only, as being founded upon the de- 
4 fendant's being in the ſuppoſed or actual cuſtody of the 1 
e marſhal, comprehends all actions of contract, whether | 
c expreſs or implied, debt, anmuity, covenant, account, caſe 
> * . mi; e and ma 1 88 
SE fance,” DS 3 9 
1 Court of King" 8. Bench PING either by ball, : Wo 
Uo an original writ, from Chancery, at the option of the Fol 
- plaintiff— When upon an original writ, the courſe of 8 
ceeding is exactly the ſame as that of the Court of Com- . 
But there i is this ma- . 
terial difference between theſe two [nods of commencing . 
the action, that where an action of deb t, detinue, covenant, 
account, caſe, ejectment, or treſpaf als, is C0 mmeniced | in that . 
"court (which it is when it proceeds by 3/7) a writ of error 
lies to a court of appeal inſtituted by 27 Elix. c. 8. gates © 
the Exchequer Chamber, conſiſtiug of the judges of the _ 
7 Common Pleas and barons of Exche quer ; and from thence 
to the Houſe of Lords VN hereas, if the action proceeded 5 
9 8 upon an original writ from Chancery, t the above ſtatute 8 
does not apply, and therefore no writ of error lie es to the 
Court of Exchequer Chamber, but Gredtly to > the Houſe 


> * 5 4 REA 2 | 


mon Pleas—1 Crompton, p. 15.- 


ef. Lords. 9 


NOTE M. p. 28. 


_ This matter is fully Rated = Coke, 28 e 0. The : 

e Court (of King's Bench) hath power to hold plea by 
5 bill for debt, d. tiaue, covenants promis, and all other 
ED 9 . ET « perſon. ” 
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. cc perſonal actions, ejectione firniæ, and the like, aaf. any N 
805 « that is in ciſtodia mareſchalli; or any officer, miniſter, 


or clerk of the court; and the reaſon hereof is, that if 


© they ſhould be ſued in any other court, they ſhould have 

e the ptivilege of this court; and leaſt there ſhould be a 
. failure of juſtice (which is fo. much abhorred in law) 
. they ſhall be impleaded here by bill, though theſe actions 


; e be common pleas, and are not reſtrained by the ſaid act of | 
ol Magna Charta, c.. « And all this appeareth by Brace: - 


| das ton, who lived whe n Magna Charta Was made, ubi ſupra 


ets 0 where he faith, < Et aliorum omnium per querelam vel - 


:..: WS bay: privilegium, five libertatem;? and continual expe- | 1 


rience concurreth with OF herein "RE Inft. 7¹. . 


NOTE. *. 5 . 


The 76 of Henry the F int, againſt the makers a 


(publiſhers of falſe deeds, | is no o exception to what | is here | 


D | . 


NOTE Op. 


The Pp roceedings which were thus 1 are Peters 2 


” deſcribed, Note 5 An original writ for ſummoning the | 


_— defendant, with the anſwer, or return to it by the ſheriff, T1, 
5 however, upon the record of the proceedings as if © 
they had really exiſted, —The empty form was preſerved, 
and only the ſubſtantial operation of the writ thrown aſide; 


becauſe the officers of court, not the legiſlature, held thoſe os 
— proceedings to be unneceſſary, in as much as the fees of 0 


court could be FT up, though the proceedings were Tups- | 
= 2 N 
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NOTE v, p. 37. 


© is proper bas to "oblerve, that KQions 1 law are : in 65 
| general ſo moulded and contrived as to promote the object 
they profeſs, viz, © the furtherance of juſtice:” but it 
might be otherwiſe; and it is natural to aſk, why the le- 
giſlature ſhould leaye the courts to ſuch indirect modes of _ 
proceeding? cet is a pity,” ſays that great and venerable 
judge, Lord Mansfield, © that the legiſlature ſhould be 
40 ſilent, and force the courts, in order to attain the ends 5 
© of juſtice, to invent legal ſubtleties, which do not come 


"06: up to the common e of mankind, 7 
"Digs 523. edt | 


e It is: repugnant both to the daty and wiſdom of law,” as 6 5 
Mr. Eden (now Lord Aukland ) obſerves i in his“ Principles - 
nd of Penal Law,” cc to ſeek any ends by i the harſh and un- 5 
» ſeemly intervention of ſubterfuges and fictions. The L 

« Fandour. of legiſlation ſhould | ever be inviolable,” FD 


” : | b. ; v4 


| « 


"Sk 


. The Jearied author of 00 hee on the Statutes,” - 
. e upon the ſtatute of Henry the Sixth, . which 
makes it competent to meet by contrary evidence the _ 
fiction then made uſe of in the Marſpalſea Curt, that che 5 
plaintiff or defendant belonged to the king's houſhold, ex- 
TY pPreſſes himſelf thus: This ſeems to be a very wiſe pro- 
. viſion of the legiſlature, as all ſuch fictions derogate 
4 from the proper weight and dignity i in the proceedings 
of a court of juſtice, Uſe may in ſome meaſure have 
taken away from the ridicule of the fiction of a quo minus 
in the Exchequer, as well as other fictions ; 3 but the 
nature of them cannot be thoroughly altered, ſo as to 


© make that proper which in its commencement was 2 
« ridiculous and kalle ſurmiſe.“ . 20%. 


E The 


— — U— ——ů —— —. 9323 —.— - — — 
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. ſame author has the following note (p. 94) 1 fai 
ce inſiſt that myſtery ſhould always be removed, eſpeci- 
N « ally when no one bad conſequence can be ſuggeſted 
1 c from ſuch a removal,” F abian Phillips, i in his Treatiſe 
on Capiaſes and Proceſs of Outlawry, gives this account 
of the introduction of the leaſe and releaſe uſed by our con- 
| veyancers: « Tt was firſt contrived by Serjeant Francis 8 
d Moore, at the requeſt of the Lord Norris, to the end that 
. 0 ſome of his relations ſhould not know what ſettlement he | 
8 5 oY made.“ P. . | ED „ 


NOTE Gr 47. 


. The flat, 8 Elz. c. OR their 5 les to give - 
FT coſts and damages i in certain caſes of vexatious arreſts, ates ER 
votice of ſome of the abuſes which were then practiſed in 1 
te following preamble: Wren Whereas divers perſons of their 1 

„ malicious minds, and without any juſt cauſe, do many f 

8 « times cauſe and procure others of the queen's majeſties - 
loving ſubjects to be very much moleſted and troubled 5 
e y attachments and arreſts made of their bodies, as well ky 

A by proceſs of latitat, &c. ſued out of the court com- 

; <6 | monly called the King's Bench, as alſo by plaint, bill, &c. „ 
in the court commonly called the Marſhalſea, and within . 
e the city of London, and other cities, &c.; and when the 

5 parties that be arreſted and attached are brought rorth - - © 

̃ to anſwer to ſuch actions and ſuits as ſhould be objected 
0 « againſt them, then many times there i is no declaration or 
matter laid againſt the parties ſo arreſted or attached 

1 « whercunto they may make any anſwer z ; and ſo the party 

_ «& arreſted is very malicioutly put to great charges and ex, 
Oh. pences, without any juſt. or reaſonable cauſe ; and yet _ 

„. nevertheleſs hitherto, by order of the law, the party fo 

0 grieved and vexed could never have any coſts and da- 

. mages to him to be Ingen 6 or awarded for the ſaid a ; 


DS vexation 
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« vexation wt trouble.” The ſtatute, however, aſter all, 


left the party wronged to bring his action for the recovery ot 5 


1 ſuch coſts 4 and anne! as 3 be awarded under 1 it. = 


NOTE. Ry 44. 


| This Nature, 13 Charles II. f 2. c. 2. is ; bent . 
« An act for prevention of vexations and oppreſſions by 
s arreſts, and of delays in ſuits of. law,” The preamble 
: of it ates, & That by the ancient and fundamental laws 3 
= of this realm, in caſe where any perſon is ſued, im- 
5 c pleaded, of arreſted by any writ, bill, or proceſs iſſuing 
s gut of any of his majeſty's courts of record at Weſtmin= = 
4 ſter, in any common plea at the ſuit of any common 
5 « perſon, the true cauſe of action ought to be ſet forth and 
„ particularly expreſſed in ſuch. writ, bill, or proceſs, FT 
e whereby the defendant may have certain knowledge of 
the cauſe of the ſuit; and the officer who ſhall execute 
. ſuch writ, bill, or proceſs, may know how to take fe= 
5 “ curity for the appearance of the defendant to the ſame; _ 
Band the ſureties for ſuch appearance may rightly under 
e fand for what cauſe they become engaged. And whereas 
ct thereis great complaint of the people of this realm, thats. 
( for divers years now laſt paſt, very many of his majeſty's _ 
“ good ſubjects have been arreſted upon general writs of _ 
4 treſpaſs, quare clauſum fregit, bill of Middleſex, latitats, 5 
5 and other like writs iſſued out of the Courts of the 
King's Bench and Common Pleas, not expreſſing any. 
on particular or certain cauſe FR action, and thereupon — 
e Kept priſoners for a long time for want of bail, bends toit 
& ſureties for appearance having been demanded in / great ; 
5 ſums, that few or none Ive dared to be ſecurity for the ap- 
„ Pearance of ſuch perſons ſo arreſted and impr 1faned, although 
« in truth there have been little or no. p cauſe of action, and 
N : e oftentimes 5 


A - . COTE 7 » 2 2 
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6 oftentimes thr are no fuch perſons who are ; aches plains 
c tin; but thoſe arreſts have been many times procured by | 
ee malicious perſons, to vex and vppreſs the defendants, or to 
« force from them unreaſonable or unjuſt compoſi trons for ob- 
* tai ning their liberty; and by fuch evil practices many have 
c been, and are daily undone, and deſtroyed in their eſtates, ; 
5 ee without poſſibility of having reparation, the attors emplayed 
in ſuch practices having been (for the miſt part ) Poor and 
"0 lurking perfons, and their aflings fo fecret, that it hath 
e _ very 4 ens t make true di fevers or 3 155 
— Rs —_— 8 | 1 | | - 


NOTE 'S [2 47. 


The 14846. LE Go . 29, des by 5 Goo. ll. 0. 27 "id 


- aterwiteds made perpetual, enacts, doll © hat in all caſes where 
5 N the cauſe of action ſhall not amount to the ſum of ten pounds = 
„„ or upwards, and the plaintiff or plaintiffs ſhall proceed by 
---.@ way of proceſs againſt the perſon, Hes ſhe, or they ſhall | 
. arreſt or Saule to be arreſted the body of the deſen- TO 
5 « dant or defendants ; but ſhall ſerve him, her, or them, 5 
3 « perſonally within the juriſdiction of the court, with a copy . 
« of the proceſs; upon which ſhall be written an Engliſh 
4 notice to ſuch defendant, of the intent and meaning of Os. 
«ſuch ſervice, for which no fee or reward ſhall be de- „ 
e manded or taken; provided nevertheleſs, that in parti- 
1 eular franchiſes and juriſdictions, the proper officer there 
« ſhall execute ſuch proceſs.” It is further enacted, 
ce = hat in all caſes where the plaintiff's cauſe of action 
e all amount to the ſum of ten pounds, or upwards, an 7 
=. affidavit ſhall be made and filed of ſuch cauſe of action; 5 
d which affdavit may be made before any judge or com- 5 


„ miſſioner a the court out of which ſuch Mens ſhall 
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x iue, authorized to take ſuch affidavits j in . court, or 
. elſe before the officer who ſhall iſſue ſuch proceſs, or his 
e deputy; which oath ſuch officer, or his deputy, are im- 
0 powered to adminiſter; and for ſuch affidavit one ſhil- 
cc ling, over and above the {tamp duties, ſhall be paid, and 
© no more: and the ſum or ſums ſpecified in ſuch affidavit = 
„ & ſhall be indorſed on the back of ſuch writ or proceſs; 5 
„ for which ſum or ſums ſo indorſed the ſheriff or other 
cc officer, to whom ſuch writ or proceſs ſhall be directed, 
„ ſhall take bail, and for no more.“ It is alſo enated, 
, e That if any writ or proceſs ſhall iſſue for the ſum of ten 
e pounds, or upwards, and 79 affidavit and indorſement 
. ſhall be made as afore -faid, the plaintiff or plaintiffs ſhall 
not proceed to arreſt the body of the defendant or de- 
es fendants, but ſhall proceed i in like manner (except as to 
4 og « the notice). as is directed in caſes where the cauſe of 
Fo. action does not amount to the ſum of ten Pm or up- : 
pes The chore i is the general law: The fire exceptions to - 
it are thoſe in favour of volunteer ſeamen in his majeſty” * 
855 ſervice, whq by 1 Geo. II. c. 14, and ſubſequent acts, can= 
not be arreſted for a debt under twenty pounds; and of fols 
3 dier who have now the ſame exemption by the annual 5 
mutiny acts. There muſt be an affidavit of debt to the 
ſame amount by II & 12 W. III. . before a defendant V 
reſiding in Wales or the counties palatine can be held ww 
ſpecial bail upon. any proceſs iſſuing out of the courts at 5 
Weſtminſter. The courts have alſo, in practice, impoſed ; 
as many reſtrictions upon the arreſt of defendants as could 
be impoſed under their authority, "Theſe a are > to be found | in e 


the books. of e . 


. NOTE 


NOTE r, hy 0. 


f Til within theſe very few years, this execution of the law 

: : : 1 debtors deſcended even to the minuteſt caſes, and 
frtuitleſsly locked up the perſon of the meaneſt labourer. The 

Caurts of C -onſctence, eſtabliſhed by different acts of parlizment, 
who could not arreſt a deſendant upon meſue proceſs, could 
55 impriſon a debtor in execution for the ſmalle{t debt; and. 1 

1 it appears that creditors were often ſo vindictixe and abſurd _ 
as to keep ſuch miſerable debtors in priſon for the mereſt Ee 
trifles. This might appear incredible, if it were not 
proved by the preamble of a ſtatute ſo late as the 2 5th of 
his preſent majeſty, c. 45, which is as follows: “ Whereas, + | 
” « by various. acts of parliament now in force, and made fo 

Fo « to eſtabliſh or regulate courts for the recovery of ſmall _ 

ew debts, particularly i in the city of London, &c. there is S 
uniform time limited for the duration of the impriſon- 

“ ment of a dc -btor againſt whom an execution, proceſs of 
1 « contempt, or precept in the nature of an execution, is 

© iſſued, for non-payment of ſuch debt and coſts, ſum or 
4 ſyms of money, as by the order or orders of ſuch courts | 
cc 


ee ſüeh debtor or defendant i 1s order ed or directed to pay; ; | 
5 es 3 ſuch debtors and defendants are by ſuch acts of par- 
. « lianient to be committed to priſon, there to remain for NO 
ce op. indefinite length of time, until he, ſhe, or they, =_—_ 
e perform the order of the court or commiſſioners in that 
behalf; /o that it frequently happens that a poor perſon, 
8 4 who i is not of ability to pay a debt of 6 or under forty ſhillings, + 
"03 impriſoned for onany months, AND SOMETIMES FOR 
44 


4 YEARS, WITHOUT A. POSSIBILITY. or BEING DIS- | . 
)) Toth . 
Ihe ſtatute enacts, That . this debt does not « ex- 
1 cod — Flags the debtor ſhall not be confined for 


more : 
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more than twenty days; 3 and when it Fo not amount to 


or exceed forty ſhillings, he ſhall not t be confined for more 5 : 
N . — 8 5 


NOTE v. 5. 49. 


LY is hs effect et W in execution, by put- 
= ting into the hands of the creditor the perſon, to withdraw 5 
from him the eſtate of his debtor. To thoſe who are M 
accuſtomed to obſerve this conſequence j in praQtice, and =: 
ä upon the principles which give riſe to it, this . 
pears a very ſingular operation of law—and therefore it 
may not be altogether ſuperfluous here to recite part of the „ 
ſtatute of 21 James I. c. 24, which makes the creditor's 5 

; right to execution againſt his impriſoned debtor's eſtate 
revive upon the debtor 'Y death, if he ſhould die in pri- 
fon. That ſtatute ſtates the law upon this ſubject, =: = 
I, follows : « Foraſmuch as heretofore it hath been much 
- c doubted and queſtioned if any perſon being in priſon, _ 
” « and charged in execution, by reaſon of any judgment . 
4 given againſt him, ſhould afterwards happen 8 
1 40 execution, whether the party at whoſe ſuit, or to whom Re 
—M ſuch perſon ſtood charged in execution at the time of 
« his death, be for ever after concluded and barred to have , 
"0 execution of the lands and goods of ſuch perſon ſo 1 

4 dying And foraſmuch as bath experience doth manife Tl 

that divers perſons, of ſufficiency in real and perſoual eſtate, 
OE, 4 minding to deceive others of i their juſt debts, for which they 
1 N « ford charged in execution, have obſtinately and wilfully | ; 
* choſen rather to live and die in priſon than to make any 

“ ſatisfaftion according to their abilities; ; To prevent which 
e. deceit, and for the avoicing of ſuch doubts and queſtions 

56 | hereafter, Be it declared, explained, and enacted, &c. 


—- FOES —£ that. 
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« that FIN ind after the end of the preſent ſeſſon of par- 
_ © liament the party or parties at whoſe ſuit, or to whom 
<« any perſon ſhall ſtand charged in execution for any debt 
e or damages recovered, his or their executors or adminiſ- 
« trators, may, after the death of the ſaid perſon ſo charg- 
ed and dying i in execution, lawfully ſuc forth and have 
1 ( new execution againſt the lands and tenements, goods 
«and chattels, or any of them, of the perſon ſo deceaſed, 
40 in ſuch manner and form, to all intents and purpoſes, as 
1 8 ce he or they, or any of them, mi ght have had by the laws 
„ and ſtatutes of this realm, if ſuch perſon io deceaſed had 
« never been taken or charged in execution.“ But this 
ſtatute left the law as it was with regard to the debtor's 1 
e .ſtate during his life, nor has it yet been altered. The 
dlͤebtor's impritomment protects his eſtate from the execu- | 
+. "morn of all thoſe COPEL at t whoſe ſuit he 1 1s N or 15 
Fo detained, V e 


NOTE, u, p. 49. 


8 RY FRE A e fall how: * given of che FT TY 7 
arreſt and execution againſt the perſon, « or of civil ip. 
= ſonment, in Scotland: 


In that country, 8 the uwe are in une . 


8 juſtly, but in others erroneouſly, ſuppoſed to bear harder 
upon the private rights of individuals than in England, no e 
arreſt of the perſon of a mere defendant; as the effect of or- 13 | 
dinary proceſs in an action, is or ever was ſuffered o 
place, The plaintiff, however, has it in his power to at- 
tach, by arreſtment, the money and effects of the defendant 
in the hands of third perſons, till he give bail, or find 
taution to the amount of the arreſtment, as a ſecurity for 
the ſums which the plaintiff may eventually be entitled to 
. . Foxover upon the decree or Judgment... | He my alſo, by. --. 
3 - . ſerving 


. F. 


APPENDIX. — 


ſerving upon | him, and publiſhing a writ 9 an Tnhibi- i 
tion, diſable him from aliening bis lands or real eſtate pend- 


ing the action, and obtain a ſecurity over them to anſwer 


the event. But if it be made appear to the Court of Seffion _ 


(the ſupreme civil court) that it is intended vexatiouſly r 


_ maliciouſly, they will ſtop the inhibition. Theſe are the 5 
preventive meaſures which in Scotland ſtand in place of 8 
the arreſt and impriſonment of defendants. - 

But in certain ſpecial caſes there are ſummary arreſts 15 


for civil cauſes. A foreigner may be ſo arreſted for * 


a debt due to an abi of the country tilt he find 
bail. 1 Bankton, 461 And upon the oath of a cre- 


ditor, ſtating his debt, and that he has reaſon to think 
bis debtor is in meditatione fuge, intending. to with= _ 


draw ſuddenly from the kingdom, in order to diſappoint his 
| creditors, a warrant will immediately iſſue for arreſting , 
and impriſoning him till he and ezution judicio fi (76). 
to 2 appear in court. But the perſon ſo arreſted will recover 5 
heavy damages if it appear that the arreſt was without 
good reaſon; and the creditor may be obliged to give ſe- 


curity to that effect. By ſpecial act of parliament ( 1672, 


c. 8) reſtrictive and correQury of former practice, & 2 


N merchant”. (which alſo means ſhopkeeper and retail _ | 
= =; dealer} © innkeeper or ſtabler,” within a royal borougn „„ 
may arreſt a ſtranger who reſides without the borough, rr 


articles furniſhed to him in the proper courſe of the credi- 


8 tor's dealing, till he give ſecurity to appear in the court 5 


of the eee provided ſuch merchant, &c. has no other TT 
7 ſecurity for the debt than his own books. Border warrants, e 
| which take place on the border between England and Scot- ; 


1 land, alſo afford inſtances of ſummary EY in Scotland. 
| Anciently there was in Scotland no execution againſt the : 


_ perſon of a debtor. It Was not a natural idea that there 1 


ſhould be any ſuch execution: and the ſame principles 
which rendered it long inadm; fible in England had the | 
fame effeck 1 in Scotland. e 


us | APPENDIX. 


In the reign of Alexander the Second, and he ben to 


DA reign in the year 1214, the law of execution for debt was 
ſettled or declared by the following ſtatute: 


ee Tf the debtor, or his tenants, has moveable 8 firſt 5 1 


& of all they ſnall be diraines for * of BE on to 
1 8 « I creditor, _ 


And if they have © no | diftrainable EFT the ſheriff 


„ 3 the king's ſervants, before the court riſe, ſhall adver-= 
1 « tiſe the debtor that for inlaik (defect) of moveable goods, „ 
« they are bound by the law to ſell his lands and poſſeſſions wn 
> c to ſatisfy the creditor within fifteen days. | 


3. © The debtor not doing this within fifteen days, © 


3 ſheriff and the king” s freants: ſhall ſell the lands and 1 - 
4 poſſeſſions pertaining to the debtor, conform to the con- - -- | 
8 ſuetuce of the realm, until the creditor be ſatisfied 1 
b « the principal ſum, with damage, expences, and intereſ&.-. -:- 
44 „And if the lands are holden of the king, the ſheriff 8 
„s ſhalli nfeft the buyer, by ane precept, who buys — 1 
e And if they be holden of ane baron, and he would LE. 
Es « buy tnem, by the law he ſhould have them, I 
6. 66 And if another man will take them upon the king's 1 
1 price, the ſheriff ſhall inſeft him in ſuch form as the „ 
c. debtor poſleſſed them, with all his rights and en 3 
. whatſomevcr. „ | | - 


= And at 8 of the ſheriff OR baron mall! re- 85 


c ceive the buyer to be his tenant, and ſhall give him ſuch - 


„ poſſe ion as the debtor bach without any queſtion o or im- 7 : 
25 pediment.“ 5 5 | 


Thus ſtood the creditor's s right of execution in Scotland 


25 5 in the beginning of the thirteenth century. 


In the c of the fourteenth century the 1 of 8 


| execution againſt the perſons of debtors was introduced 3 in 
5 favour of merchants, by a ſtatute merchant for Scotland, of 


- the ſome import, in that reſpect, with the ſtacute merchant 
which had paſſed ſome little time before i in England. This 


125 by the 2 itat. of Rebert the F rſt, « c. 19. It is entitled 8 


« anent 


5; ON juriſdiction, and deliver him to the priſon of the 


ee town, if he has ane priſon; and there the debtor Bb: 
& remain upon his own proper expences until he ſatisfy = 5 
c and pay the debt: and command {hall be given to the 


-M- 


“ has ſo much in goods and geir,” 


Section "by « If the debtor cannot find hes way 1 pay 
e the debt, the mayor or the jaylor, under his ſeal, ſhall 
. certify the king' 8 chancellor of the quantity and clear- | 


Lg and water,” . 


„ This ſtatute contains many of Chis 55871400 ans | 
e me debtor's eſtate and the creditor” 8 ſecurity. e 
Soon after, a writ came in practice to be iſſued at. com- 

on: law againſt every perſon who had become bound to do 
any ſpecific act (ad factum pr e/tandum; as it was techni- UE 
cally expreſſed) by which he was ordered, in name of bs 
; king, to fulfil his obligation, or ſurrender his perſon. _— | 
% ward, 15 that i is, £0 to prifon; on pain of being declared 
a rebel. —And afterwards, by act of parliament, 1584, 
e. I 39, e an ali 4 federunt 05 e.) a general rule of 


the 


& anent payment 7; 3 debts.” "Hud the firſt Aion e 
: of it is in theſe words: <« If ane merchant has proved his 
debt owing to him, by an aflize, or by any other man- 
ner, the mayor or alderman of the town, or the keeper 
« of the village, ſhall take and apprehend the debtor, if 


ce he be ane laick man, wherever he may find bim within 


| - keeper . of the priſon of the town, that he receive him at ” 
Tt the command of the mayor, or of the alderman. | And E 
© the jaylor receive him he ſhall answer for the debt, if he 


* nels. of the debt, within ane quarter of ane year after 1 
„ the debtor was taken. And the moveable goods, and © 
= the lands pertaining to the debtor, ſhall be _ com- . 
„ „ priſed, and g given for payment of the debt. 5 
. And if his goods are not fu eien for payment. of 
. the debt, his body ſhall remain in -priſon until all te 
4“ debt be paid, and the creditor thall find to him bread: oY, 


__ APPENDIX, 
the Court of Koffion, made two years before, a writ was 
authorized, by which all debtors in ſums of money aſcertain. 
ed by judgment were commanded to pay, on pain of rebel- 5 
lion: and if they were declared or denounced rebels, a | 
wnt iſſued for ſeizing and imprifoning their perſons, Upon Ml 
| this footing the law of perſonal execution was further e. 


ttended and regulated by various acts of parliament, and N 
| ; ſederunt, till jt came to be fixed and eſtabliſhed. _ 


Exccution againſt the perſon, as thus eſtabliſhed, pro- 8 


. acods either upon the decree or Judgment of a competent . | 
- court —or a regular bond, or written obligation, contain- 1 
ing a clauſe of conſent that ſuch execution ſhall iſſue, and 
made a record of court by rogiſtration or, upon a bill of 
exchange or promiſſory note, duly proteſted, and alſo made 
— ene of court by regiſtration. The exemplification, or 
extract, as it is called, upon ſuch regiſtration, either im- 
” . plies or contains 4 precept or warrant for execution. e 
„ he precepts or warrants of inferior courts, however, do 1 
. pot (With one exception) of themſelves authorize impriſon- 85 
ment. They only authorize the proper officer to charge 
Oo command the debtor to pay within a certain number of 5 
days; ; after which his effects, within the juriſdiction of the „ 
court from which the warrant iſſues, can be poinded (i e.) 1 
ſeized and delivered to the creditor, by appraiſement, to- 
; Wards ſatisfaction of the debt. . 


The exception aboye alluded to o reſpects 0 8 Ag. 


_ of the magiſtrates of royal boroughs, who can impriſon the 
debtor upon what is called an act of warding, if he fail to 
1 pay after the time allowed to him by the precept for pay- _ 
ing the debt is elapſed, Of this privilege the magiſtrates 2 
of royal boroughs have been long 1 in poſſeſſion. . with 
reaſon ſuppoſed to be the remains, i in practice, © of the Haute 15 
0 merchant. „„ = 


_ Inall other caſes of execution, the 5 of the. 


debtor proceeds upon writs or warrants which iſſue from 
the Court of Seſſion che nature and courſe of which 8 
** be Fay ſhortly It. Fo 


Letters | 


1 P E N D I X. e | 


"Letters: of borning, as they are termed, „ (for a reaſon 
= which will appear in the ſequel) are the writs which muſt 


flirſt iſſue and run their courſe, before impriſonment in xũ1 


ccution can take place. They proceed, of courſe, upon the 
Z decrees or judgments of the Court of Seſſion, or upon the 
written inſtruments already mentioned, when regiſtered i in 


5 that court; and they alſo proceed upon the decrees or judg- 


ments of inferior courts, or ſuch written inſtruments regiſ- 


- tered i in ſuch inferior courts ; but not till warrants are ob- — 


| tained from the Court of Seſſion, authorizing the execu- 


e Such warrants are granted of courſe, upon production 
of the precepts of the inferior court, after the expiration 
: of the 7 induciæ allowed to the debtors by ſuch precepts. . 
The writ thus iſluing under the authority of the Court of i” 
| Seffion | is of the nature which has already been generally 15 
mentioned, viz. a command i in the king's name, to do the 


= : thing or pay the money which the judgment | or precept of 2 
. the court ordered the perſon againſt whom it iſſued to do or 
to pay, within a certain number of days (which is different 


in different caſes, but in no caſe, unleſs when the debtor _ 


PD reſides in Orkney or Shetland, does it exceed fifteen days) Tn 


= 80 under the pain of rebellion, and putting him to the horn. - 
It alfo contains a warrant for painding the debtor's effects. 


ns K civil rebellion! is the legal conſequence of his failing to | 5 


obe y this writ; and unleſs he ſhew. good cauſe to the 5 


G Court of Seffion why he ſhould not obey it, by a bill of 2 2 


5 penſ on, that i is, a petition to have the execution ſuſpended, he 
is declared a rebel at the Market Croſs of Edinburgh, or of 


the head borough of che diſtrict wherein he 1 This 


a 6 ſuppoſed to be done with great. ſolemnity, by proclama- — 


5 tion of Oyeſes, and blaſt of born _ Phe horn was the trum- 5 


5 1 of ſimple times. 


When the debtor has been procl claimed or © & done es 2 
a rebel, and put to the horn! by virtue of the letters of horn- 
ing, which appears by the return of the proper officer upon 
the writ; and when the horning, and the ſeryice of it with _ 

ES on Ben tbo. Rs a 


— D TK 


the « demuriclation,” have been recorded in a ſpecial . 


5 giſter appointed for that purpoſe, another ſummary appli- = 


cation is made to the Court of Seſſion, and letters of caption 
or capias iſſue of courſe. By this writ the king commands 


his ſheriffs and meſſengers . ſearch for and apprehend” 5 
che debtor, and put him in priſon, there to remain on 1 
own expences till he obey the command of the former | 
letters or writ; that is, till he do the thing or pay the 

debt required. Upon this writ, which contains a warrant {| 


to break open locks and doors in executing it, he may be 


immediately ſeized and impriſoned, wherever | he can be ” 
D | found within Scotland. „ ke. : 1 
Theſe writs of homing 12 caption, with all other war- e 
5 rants of execution anthvrized by the Court of Seflion, paſs 
the royal ſignet, being firſt ſigned by one of the clerks or f | : 
7 = writers. to his majeſty? s fenet—a reſpeQable body of men, 5 


5 whoſe official functions, privileges, and rank in the law of b 


: Scotland, cannot be deſeribed ” 18 Wing: analogous to 


. 5 them! in England. Dy „%% i 
As perſon impriſoned bylatrors of cata DR the auth 1 


rity of the Court of Seſſion, and of his majeſty's ſignet, as 


= already deſcribed, may be ſet at liberty, according to modern | 


ED practice, upon the diſcharge or acquittance of his creditor _ 


or creditors ſo impriſoni ng or detaining him: but there are 
.-,>-, other modes i in which he may by] law re gain his Ln Eng i 


: theſe are now to be ſhortly ſtated. . 


A bill ef ſi penſion has been N deſcribed. as a petition - | 
to the Court of Seſſion, ſhewing cauſe why execution ED. 


upon a decree or precept ought to be ſtayed or ſuſpended. - 


This bill or petition is alſo ſigned by a clerk or writer — 
the fignet, as the writs of execution are fo ſigned; =. 


jf the deſire of the petition is granted, a writ called later ; 
"of ſuſpenſion is iſſued under the ſignet, and ſigned i ©, 


_ ſame manner, commanding all officers. of the law to deſiſt 
, from putting the decree or Judgment or Precept in execu- 


tion. | 


"0" 1 5 E N D 1 x. e 
in. But fuch letters ſlaying execution, hich, in i ite of 


b every attention in the power of the judges, are productive 925 


of much delay and vexation to juſt creditors, cannot, in the 


po general caſe; paſs till caution or bail is found for tie 
amount of the ſum in diſpute, and of ſitch coſts. or da- 
mages as may afterwards be awarded by the court, in cafe 
me execution ſhall ultimately be ordered to proceed the e 
ſufficiency of the bail or caution being approved r 
officer of court, whoſe buſineſs it is to make the neceſſary 
I enquiries, and who is reſponſible for the diſcharge of his 
duty. If the debtor cannot give ſufficient caution, he muſt. 
make oath that it is the beſt he can give, and at the 
ſame time execute a diſpoſition or Conveyance omnium 


To bonorum as a further . This is called 


. JO caution, 


The proceeding by Culpenfion uſually takss lace "wht e 


IX the debtor thinks he has grounds for it, before he is im- 
8 priſoned: but even alter bs is ſo imprifoned he may apply 


to the Court of Seſſion by a ſimilar bill or petition for hav- : 


„ the execution ſuſpe: aded, with an additional prayer to e 
55 diſcharg ge him out of cuſtody while the matter is in depen- 


dence. This, when paſſed, is called a fuſpenſio ion and libera- 5 


85 tion, and 1 Is not | aces without much precaution and de- . 


5 liberation. 


A civil debtor i in priſon, _ ke 3 that he: is not 


| able to defray the expence of his | lubſiſtence, may be diſ- 
charged out of priſon by the judge or magiſtrata of the ju- 5 
riſdiction, unleſs thè creditor at whoſe fan he is in priſon 1 


agree, within ten days after a petition has been ſerved upon 


5 him, to pay his debtor for ſubiiſtence not under three Pence e 


5 a day, This is bya ſpecial act of parliament (1696, 8.32.) 


which has been called « an act of 9 grace. Its operation. is not 


| reſtricted to the caſe of debtors within a certain amount, 5 
nor does it afford any future protection either to the perſon 
25 or r eſtate of the r but! ne is entitled to his action for 


damages, 5 


0p. APPENDIX. 

damages, if he is impriſoned by the creditor for the ame 

debt without any new reaſon for ſo DEW? ; that is, if cond is 0 
ſo impriſoned oppreſſively. ' 

But the general comedy i in : Scotland to all en hs: 

are impriſoned for civil debts which they cannot pay, and | 

who have, not been guilty of fraud, is the action of ceſſio o- 

nuorum; a proceeding which has its imperfections, but is — 
5 founded upon a juſt and rational principle. E 

The action of ceſſio bonorum is a very ancient common j 
law remedy. It proceeds upon the principle, i in Scotch law. 
tthat the ſole purpoſe of impriſonment is to force the debtor, 
N fqualore carceris, to give every ſatisfaction in his power, or 
make a full diſcovery of his effects. Impriſonment for 
debt is not there conſidered eicher as a puniſhment or a ſa- 

1 tisfaction, but as affording means which may lead to both. 
I declares, therefore, that an impriſoned debtor 
b who has committed no fraud, and has no effects to deliver |} 

up, or is willing to diſcover all that he has, is entitled to 
> his diſcharge: ad yet that in certain caſes, even without rf 

8 5 fraud, he is liable to puniſhment. _ | En” 

- When a debtor has been one month in priſon he may . 1 

8 his action of ceſſio bonorum before the Court of Seſſion, which _ 

ſtates the cauſe of his inſolvency, a and his readineſs to deliver 
up all his effects, and, having made his creditors parties, 
demands his releaſe, as matter of common right, « He 
« muſt exhibit upon oath a particular inventory of his 
« eſtate, and depoſe that he has neither heritage nor move= 
c. ables, other than is contained i in that inventory, and that 
c he hath made no conveyance of any part thereof fince 
© his impriſonment, to the prejudice of his creditors: he 5 
« muſt alſo declare upon oath whether he hath made any 1 8 
(4 fſuch conveyance before his impriſonment, and point out 
« the perſons to whom, and the cauſe of granting it, that the 
court may judge whether he has by any fraudulent or col-—: 
* luſive Practice forfeited his claim to liberty; ; and he muſt | 
„ 3 he th make . 


KOPENDINY Ty 


. 40 . over to his creditors the whole of his eſtate abſo- EE 


D lutely, and without the leaſt reſervation.” 


If any thing fraudulent appear againſt him, he 4 is con- Be 


1 Kidered as one who has © forfeited his claim to liberty,“ 


and is denied the benefit of the action. But if no fraud 
aopear, and if he deliver up his effects, and in all other re- . 
ſpects conform himſelf to the rules and orders of court, a 
. decree 18 e in his — and he i is diſcharged out rt 
OE of cuſtody. VVV . 


The elſect of this 450 00 is as . 7 : 5 


With regard to his perſon, it frees him from fature *. . 
priſonment for debts then due to thoſe creditors whom WE: 

Cs made parties to the action. "Thoſe who had not an Aer 2 5 

8 5 tunity of oppoſing the decree are not bound by it... 2 

With regard to his ate, future acquiſitions are not 

2 protected by it they are liable to the creditor's execution 

a⁊ãl2ds if there had been no ſuch proceeding; ; with the reſerva- — 

FEY tion only, out of ſuch future eſtate, of a benoficium competen- . 
tie, that is, as much as the court t ſhall think hoes for 1 5 
e debtor” s ſubſiſtence, | . 35 25 . 

And with regard to his pee, the devine, of os 3 

. 3 was formerly made to carry along with it circumſtances OE 
5 diſgrace to the perſon who abthined it, which it 1s impoſ- 
ſible to reconcile with the ideas and principles on which it 

5 proceeded. Although the infolvent could not obtain it if 
be had been guilty of any thing fraudulent, or without diſ- , 
covering and giving up his effects, yet by act of ſederunt, 5 
or general rule of the Court of Seſſion, May 17, 1606, a pil- 
1 lory was ordered to be erected at the Market Croſs of Edin-= 
Eee, buroh, with a ſeat upon it, where all ſuch inſolvents diſcharg- 
ed by ceſſio bonorum were once to be expoſed, ona market day 
at noon, with a hat or bonnet of yellow colour, to be worn os 
. conſtantly by them, under the pain of three months impri- EY 


ſonment if apprehended at any time without it: and in the 


year 1669 another a& of ſederunt was made upon this 8 
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7 APPENDIX: 


: ject, in theſe words: © The lords ordain that in alt de2: 
C&C creets of bonorum to be decerned hereafter, there be an 
&. expreſs clauſe inſert, ordaining the party in whoſe fa- 
e vour the bonorum is granted to wear the habit of bankrupt, 
Gand that they take on the habit before they come out 
4s (of priſon) and come out therewith; and that it ſhall be 
4 lawful and free to their creditors to ſeize and 4mpriſon 
any of them whenever they ſhall be found wanting the 
„ habit upon them. And the lords declare that the habit 
e js to be a coat or upper garment, which is to cover their 
& clothes, body, and arms, whereof the one half is to be 
& of a yellow, and the other half of a brown colour, and 5 
5 &« cap or hood which they are to wear on their head, as N 
Ls on Go OS = V 
It is remarkable: that: this permanent mark of diſerate ” 
5 Was thus to be inflicted indiſcrimiffately upon all inſolvents, e 
or, as they were technically termed, dyvours, or bankrupts, _ 
_ diſcharged by ceſſio bonorum; but a ſeverity ſo rigorous, and e 
O0ſten ſo prepoſterous and unjuſt, could not fail i in time to cor. 
rect itſelf. Aecordingly about twenty years after, the Lords 
of Seſſion declared, indirectly, by another a& of ſederunt. 
5 taly 18, 1688) that they would diſpenſe with the party- _ 
0 coloured habit 1 in caſes of Inſolvency through mere misfor- | 
tune; but by act of parliament 1696, c. 5. they were 5 
prohibited from diſpenſing with it in any other caſe, ant 
unleſs ſuch misfortunes were clearly alledged and proved.— „ 
This continues to be the law at this day; "ad although it is 
now hardly ever put in practice, yet there have been ſome _ 
5 inſtances, but a few years back, where the Court of Seſſion 5 
5 — refuſed to diſpenſe with the habit. | 5 
I; be reſult of the whole is, that in Scotland no 0 der : 
fo z is in the ordinary courſe of proceſs liable to arreſt: that no 
1 debtor can be arreſted or impriſoned in execution without a 5 
previous charge or notice, by ſervice of a writ ordering him 
: to pay within a certain number of days: that upon the 8 
Piration 3 


APPENDIX. 7» 
elration of that time, if he has not ans; a c ſtay of exe- 
| Tution, upon cauſe ſhewn, and bail or caution given, he 
may upon another writ or capias be immediately arreſted _ 
and impriſoned: that, if he is ſo arreſted unjuſtly, he may, _ 
upon good cauſe ſhewn, obtain his releaſe by a ſuſpenſion ang 
liberation: that if he has no cauſe to ſhew againſt the debt 7, 
VE proceedings, but yet has done nothing fraudulent, hels - 
Ea certain of regaining his libertyby the action of ceſſio bonorum; 

* While his creditors, who are made parties, loſe nothing but 
tte power of again putting lim in priſon: that although he has 1 
done nothing directly fraudulent, yet if his inſolvency 8 
not ariſen from mere misfortunes, as, for example, if it has 
. ariſen from groſs extravagance, or from loſſes in the courſe 8 
4 ef an illicit trade, the inſolvent or bankrupt (for theſe . 

words are on this ſubject uſed ſynonymouſl 7 * may be ex- 
. poſed to public reproach, by being obliged to wear a party- 
0 coloured habit: and that if he has done any thing fraudulent, 
e is: conſidered. as one Wh bas forfeited his claim to _ 


| liberty, | ED 


DE need tally be 140 that as evi impriſonment in 
9 Scotland is only for the purpoſe of diſcovery and coercion, 
and is not conſidered in any ſenſe as a ſatisfaction, a cre- 
5 ditor who has impriſoned his debtor is not thereby deprived 5 
5 of his right of execution againſt his eſtate or effects. 
Whatever may have been the caſe anciently (for the learned bp 
Dl Craig has faid that thelaw was different in his time, but was 
5 ſoon altered) it has for theſe two laſt centuries been the law 
of Scotland that the creditor can refort to execution againſt 
his Wen debtor J lands and goods, as a concurrent 5 


i remedy. 


5 hs; as 3 _ Holland no > defendant can, as ſuch, 
be arreſted \ on proceſs. in the action. A debtor only, 5 


+ ' ? 
1 i 
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_ after ment obtained againſt him, may dae 8 
But he has the action of ceſſio bonorum, by which an honeſt 
inſolvent debtor regains his liberty, as in Scotland And 
the laws of ſome of che great trading cities of en ae 
nearly the ſame. | by 


NOTE wi p 53. 


The Aae f * in U. eye on i 5 1 


fs Fenn treating of che impriſonment of a perſon 


- yaw by misfortune has been deprived of the means of pay- 
g his PE URY expreſles himſelf thus: © Why is he ranked 


e « with criminals, and, in deſpair, compelled to repent of _ 


"2 honetty? Conſcious of his 1 Innocence he lived caly 15 f 
and happy under the protection of thoſe laws which, it is 
true, he violated, but not intentiona! ly; laws dictated 5 


e by the avarice of the rich, and accepted by the poor, 1 


« ſeduced by that univerſal flattering hope which makes 


8 “ men bell eve that all- unlucky accidents are the lot of 


e others, and the moſt fortunate only their ſhare. Man- . 


MW kind, when n influc nced by the firſt impreſſions, love cruel 4 
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; « laws, althoug zh, being ſubject to them themſelves, it is 
c the intereſt of every Pen chat they ſhould be as mild 
6. poffible; ; but the fear of being injured is always = 
« more phate alent than the i intention of 1 uring ; Others,” — 
- Chap. 3 N e 
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NOTE * v. 55. 


The badet of ts Court of Comet Pleas 18 ; ükrent 

is YO that of the Court of King 5 Bench i in receiving affida- - 
vits of debt to hold to bail. In the Court of Common 

Pleas the defendant may file a croſs affidavit, and then the 

_ plaintiff may file an additional one in ſupplement of the 
former; conſequently it is not thought neceſſary that the 
affidavit ſhould be ſo poſitive in the Court of Common 
Pleas as in the Court of King' I Bench, Ry 1 Ten 


= 8 5 7 I 6. 


NOTE. V. 6-64. 


Puma, as tranſlated "E 3 expeettts himkele 


8 upon this ſubject as follows: „Car comme Vavenir eſt | in- 
e of; certain par rapport aux hommes, et q ainſi il peut arri- 
A ver, ou que nos forces diminuent par quelque accident 
e jmprevu,. ou q une revolution ſoudaine nous faſſe per- 
dre Voccaſion d' agir, ou nous la rende du moins 
« plus difficile a trouver; comme d'ailleurs toute le peéné- 
tration du monde n. 'empeche | pas que Von ne ſe trompe 


% ſouvent dans Vexamen de ſes propres forces, et des diffi- 


K eultes de la choſe a quoi Von s engage: on doit toujours 5 
d preſumer que les contractans n'ont jamais perdu de vue 

. la foibleſſe de la nature humaine, et q ainſi en determi- 
e nant ce qu'ils devoient faire a Lavenir les 1 uns pour les au- 

45 tres, ils ont ſuppole, comme une condition tacite, que leur : 
EN forces, et 2 occaſion by agir, demeuraſſent au meme eta: % 


N „„ p64 « ou 
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« ou qu ils n *euſſent pas conęu une trop haute idee + 3 
. leur pouvoir preſent, En ces cas la, on a raiſon de dire, 
« gue celui qui fait tout ce qui depend de lui, remplit exatte- 
ment fon devoir; ſur tout ſh, dans Vexecution meme, 
cc j] ſurvient quelque obſtacle invincible qui en empeche 
Bo peffet, ou qui le detourne ailleurs.“ '—Puffendorff de Jure 
2 Gentium et Nature, traduit par Barbeyrac, lib 3, c. 7,4 - 
Barbeyrac 8 tranſlation i is quoted, becauſe the tranſlator 
bh himſelf an * as war's as a commentator upon 
5 his author. 5 1 5 : : 


NOTE 1, v. 6. 


We have 0 3 of the tee to FI that i 7 
. ” ſolvency i is tegally conſiſtent with honeſty. —The preamble 
to the 22 & 23 Car. II. c. 20. is in the following words : . 
5 8 F oraſmuch as very many perſons now detained in priſon. 
4 are miſerably impoveriſhed, either by reaſon of the late 
. cc unhappy times, the ſad and dreadful ft re, their own miſe : 

1 Fortunes,” or otherwiſe, ſo as they are. totally FL fabled. to 
* give any ſatisfaftion to their. cy editors, and fo become, DR 
EX. bithout advantage to any, a charge and burden „„ 
. kingdom, and by noiſomeneſs (inſeparably incident to 

& extreme poyerty) may become the occaſion of peſtilence 
Do: and contagious diſeaſes, to the great prejudice of the 
- kingdom,” &c. And ſection 13 of that act, after ſtat- : 
ing the practice of lodging debtors and felons i in one room Ss 
and bed, goes on thus: “ Whereby many times Honeſt 
ole gentlemen, tradeſmen, and wank} pr * 9 for debt, ure” - 
0 diſturbed,” 5 &. 5 


V 


NOTE AA b. 66. 


fi it were not hs general tha: fortified by authority; „„ 
. "ab puniſhment is a leading principle of the preſent law of ©: 
impriſonment for debt, ſo much ſhould not have been ic 
to ſhew that it is utterly inconſiſtent i in all its parts with the: 
principle of puniſhment; more eſpecially as the matter 
ſeems to be decided by Lord Coke, i in the following paſge: 
A man in priſon by proceſs of law ought to be kept in 
. M alva et ara cuſtodia, and by the law ought not to go 
| 0 out, though it be with a keeper, and with the leave and WE 
. uneruner of the gaoler; but yet impriſonment muſt De - 1 
. cuſtodia et non parna, for (ſpeaking of civil impriſon- V 
= gs ment) Carcer ad homtnes euftodiendas, non 4 e OS 
2 4 dari debet. 5 1 Inſt, 260. 1 EE | 2 
And the idea of impriſonment for debt being for the pur- 
e = of coercion by means of cloſe confinement, ſeems a. 5 
have been ſufficiently eſtabliſhed 1 in the reign. of Richard mp 
„ Second, by a ſtatute for the purpoſe of preventing priſoners 
Fn for debt from being ſuffered to go at large, and thereby en- 
_ Joying « greater fiweet of priſon,” as it is whimſically FFF 
„ ehough expreſſed, than they ought to have. „„ 
5 . ſtatute (K Richard II. 8 12.) ct f is. among other things, „ 
1 & ordained, that if any, at the ſuit of the party judged to 
another priſon for debt, treſpaſs, or other quarrel, will - 
IS. confeſs himſelf voluntarily, and by a feigned cauſe debtor : = 
4 to the King; and by that means to be judged to the ſaid 
. priſon of the Fleet, there to have greater foeet of priſon 8 
« than elſewhere, and ſo to delay the party of his recovery; 
c. the ſame recognizance ſhall be there received, and ifhe be 
not debtor to the King of record, his body ſhall inconti- 
* nently be remanded to > che priſon where ne Was efore, >. | 


8 3. . ther 
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«K there to remain til he hath made gree (tan qil a avera fait LS 
« gree) to the ſaid party, and, the ſame gree made, he ſhall | 
ee immediately be ſent again to the Fleet, there to abide till. 


© he hath made gree to > ime King of his re cognizance. 
. aforeſaid.” 25 Wh. 1 


NOTE BB, Þ- 79. 


6 is e o vine: Sidi 40 not more frequen ty e con- 5 
_ debts, purchaſe lands or goods, and then provoke ime 
priſonment: for the chief enjoyment of avarice ariſes from 
that fort of fe! gratulation which the reſlections of a miſer 

tuggefl, when he compares his own abundant means, with ” 
the wants of the wretched. or improvident around him: | 
- and as nothing but tear can reſtrain him trom acts of vil- Th, 
lainy for the inereaſs of that ſtore which i the baſis of his 
ideal ſuperiority, a voluntary impriſonment would, to ſuch . | 
a2 mqman, be a ſafe and profitable ſpecies of robbery, He e 
could not be hanged; his acquiſitions would be ſecured to 
=—_ him for life; and his p! ace of rèſidence might afford bim the ED The 
beſt poſlible opportunities of reliſhing the poverty of others. 
In fact, many ſuch inſtances did occur before the farts: 
> James the Firſt (already ſtated in note N) as appears 
from the: preamble of the ſecond ſection, in thiſe words : „„ 
And imd as daily experience doth manifeſt that divers 8 
5 Pes ſons of ſufficiency i in real and perſonal eſtate, minding to 
cc docs: 'Ve oihers 0 of their juſt debts, 475 which they ſtood charged 
e in execution, have obſtinately and wilfully < een rather to 
ee Jive and die in, priſe n than to make any fatis action accord-. 
* ing lo their abilities,” And as that ſtatute only reſtored. 
to the creditor his right of execution. againſt the debtor's. 
eſtate if he died i in W ſuch 8 as are there de- 
7 ſeribed have lince, 1 not untrequently, occurred ; to the 
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APPENDINE iy 
_ amazement of unprofeſſional men, who cannot conceive 
from what cauſe or principle ſo ſtrange a . 55 


= ſhould follow. 


This ariſes from the poſition. in law; Rated in general 8 
| p. 61, and conſidered in the chapter now referred to, that 
_ impriſonment in execution is of itſelf a ſatisfaction to the 
_ creditor. Sir William Blackſtone has ſaid that « « the 
— confineme nt of the debtor's body” 18 con! ſidered i in 1 law. wy 
as even “ an am ſatisfa ion to the creditor,” and © that 
e the confinement is the whole of the debto rs puniſh- | 
„ « ment, and of the ſatisfacti ion made to the creditor,” „ „„ 
can this ſort of execution require, or indeed, upon the 
=”. © whove- principle, admit of ſupplementary aid by means of 
any other; fo that although it may be reſorted to for the 5 
purpoſe of making up for the defects or inefics acy of other 
: modes of execution, it has been ſhewn that no other mode 5 
= of execution can come in aid of 14. 1 The maxim en this 1 
ze ſubjeQt has been, corpus humanum non recipit it elimatione! ” 
The book cs of practice fate this remarkable part of the 
law thus : * An elegit”. (that is, an execution a, saint the 
debtor” s land Is) © may be had after a a fieri facias (that is, 
an execution againſt his goods. 1 But if once 55 0. 8 
is taken there cannot be a feeri ſacias, or elegit ; for the 75 
body is deemed. the highs/l fatisfas Zion the Plaine can. © -: 
If you firſt ſue out a feeri faci, 5 againil 8 
« the defendant's s goods, and levy part thereof, you may 
afterwards have a capias ad fatisfaciendum againſt his : 
body for the reſidue, or a ſecond feri facias or an elegit 
for the reſidue; but if you fault impriſon upon a copia | 


N 
= 


« have.” 


e 


w—_ 


as fati Yue Oe, ”w cannot have 8 8 Janus -» or an 


En 5 elegit.“ 5 


80 completely is is it Mt abli led that impriſonment in exe- ” 


| cution is a full and ample ſatisfaction to the creditor : 


N EE. WOTE 


| and : 8 
3 accordingly many diſtinctions will be found i in the books, i 


caſes of eſcapes, Wie . ale intel! igible upon chat piocipls : 
2X only. 
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NOTE. r 


1 in a note upon Puffendorff, expreſſes himſelf 
on this ſubject thus: © On avoit cri que chez les Romains, | 


Pc. une Joi de 12 tables permettoit aux creanciers de mettre 


c . 


eux; et cette opinion etoit meme appuice ſur J autorité 


_ © en pieces le corps de leur debiteur, et de le partager entre 
"0 


_ de Quinliilian, Inſt. Orat. lib. 3. c. 6, d Aulu Gelle, Neff. 


e Ait. Ib. 20. 6, 1, et de Tertullian, Apologet. cap. 4. | 
WE. Mais Monſieur de Bynkerſhock vient de prouver evidem- : 
* ment, dans ſes © Obſervations, lib. 1. c. 1. qu'il s'agit la 


« ſeulement d'une vente de la perſonne meme du debiteur, 1 


0 faite par voie dencan.” n Lib. 3. © 7. n. 5 


The law and practice of the Romans reſpecting deblors 
85 were indeed ſufficiently cruel and barbarous, without any = 


: ſuch hideous and abſurd brutality as has been aſcribed. by. 1 
2 | certain authors to that extraordinary people. In the early . 


: ages of the republic, and before the introduction of the 5 


TT cel 0 bonorum, the perſon of the debtor was the property of 8 
his creditor, who either ſold him as a common ſlave, or 


confined him in pr ivato carcere; whipping and torturing 


him occaſionally, either for the purpoſe of making bun 
EE diſcover effects, or of gratifying. a i favate reſentment, 9 


NOTE DD, p. TY 8 


Were it -neceflary. to prove . this is not ſpecula- 


| tion unſupported. by fact that while it is certain there oy 
are many debtors who deſerve the utmoſt ſeverity of law 


there are alſo. many creditors who perſiſt, with the moſt 
ig abſurd and unfeeling obſtinacy, 1 in | confining debtors who 


have 


A P p E N D I X. ; 185 
8 e eridently failed through ee and are abſo- 
Jutely unable to diſcharge their debts — were it neceſſary 
e prove this by facts, the multitude of debtors who were e 
thrown into priſon after the great fire of London, many f 
whom had loſt their all, and been rendered inſolvent by 5 
ttat great calamity, and who were nevertheleſs kept in 
gaol, and the moſt wretched miſery, by their brutal cre- 
-_ ditors, would afford ſufficient evidence to ſupport the afſer= e 
tion, that ſuch things do very frequently happen. e - 
e fact alluded to is known hiſtorically, and 1 by mo” . 
1 preamble of the 22 & 23 Car. II. c. 20. 3 
Nay repeated inſtances have occurred, even of late, 
5 8 wha creditors perſiſted i in keeping the body of 4 debtor e 
. in gaol after the mind was gone, that is, after he had be 
come inſane. And the courts have been obliged to refuſe „„ 
. (certainly with reluctance) to diſcharge debtors who were 
A2 admitted to be in that miſerable ſituation. See Kernet 
5 againſt Norman, 4 Term Rep. 300. There are even in 
Do ſtances of perſons arreſted when in a tate of inſanity; and „ 
> us Court of King's Bench was under the neceſſity of re- 
5 fuſing an application laſt Michaelmas term to diſcharge * 
0” man whom his creditor, knowing him to be inſane, had ſo. 0 
: . arreſted, and ſtill kept i in \prifon, though (raving. mad, as sa i 
5 debtor i in execution. 5**V N 5 | 
8 Were further evidence yet es; it highs b 5 fund os 
in the proceedings of a Charitable ſociety to be e particularly ER 


- e in the pad. 


NOTE EE, p- 74. 


4 very i ingenious man -and PEW INT 1 obſerving nt 
= upon the lie conteſlatio of the Romans, after mentioning . 
that it ceaſed to be 2 judicial contract, goes on in theſe 
1 words: cc But then it was defined to be a quaſi contract, 
wy 80 8 . 8 25 ' which, 


186 5 APPENDIX. 


« which, i in plain language, is ſaying, that it Hath nothing 


« of a — Tg the name,” 
e Lord Kaims' 5 Lew Tra, 296. 


\\- , 
q 


NOTE FF, by 


Without meaning to . the flowing: opinion we : 
— | Puſſndnff, it may be of ſome uſe to contraſt it with the 
. arguments quoted in this chapter from Sir William Black- 

ſtone. Conſiderandum preterea hic eſt, quam quis 


720 cunflin' aut neceſſitatem habuerit debitum contrahendi. ER 


44 Prout enim hc gravis aut levis fuerit, favor debitoris 9 
“s jnopis aut miſeratio intenditur aut remittitur. Unde 
, recte duriore habentur conditione mercatores, etiam qui 


e per caſum fortuitum ſolvendo eſſe deſierunt, quam alii 
qui ex peculiari quadam neceſſitate. pecunias mutuo ſu- . 


"0 mere ſunt adacti. Illos enim lucri cupido debita con- 5 


( trahere ſubigit. 5 Et cum ipſi artem diteſcendi profitean- 3 


- path, qui omnes ſuas fortunas uni caſui expoſuerunt,” 


I & Fore Nat. et e is 3 c. 7. $3 | 


tur vix culpa carent qui etiam fortuito non præcaverunt; is 


Sir William Blackſtone 's 8 have haows par- . 


ticularly referred to, becauſe that work is not confined to 


5 the collections of lawyers, but juſtly holds a diſtinguiſhed 1 85 


5 ar in the library of every gentleman. It 1 is an authority, = 
ther fore, which « can be conſulted by every body. 
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NOTE 6 G, p. 88. 


The application of this principle in the bankrupt laws . 
en requires correction. The object of it is, that de- 
ſerving men, who have ſuffered by i innocent errors and \miſ- _ 
ns fortunes i in trade, {hall be protected, and preſerved to their 55 
country; but that deſerving men only, (as far as law =_—— 
: diſtinguiſh that character)! thall be fo protected. The ob- yo 
e jection 1 is, that the law does not diſcriminate ſo much as it EO 
might: that provided a man has ſufficient addreſs to pro- _- 
1 cure a concurrence of four- ffths of his creditors, and ä 
diredl act of fraud appear againſt him, he may receive e 
| protection of the bankripe. law in its fulleſt extent (if RT 
1 objection ĩ is ſtated to the lord chancellor) although he bas 
been all along playing at hazard in trade, with the money — 
„ others, and wilfully expoſing them to the utmoſt 
. jeopardy, merely to purchaſe to bimſelf a very remote 


cChance of gain, or immediate ſupport i in a line many de- 


_ grees above his fair pretenſions. This, it muſt be C0! nfeſſed, „ 
is a delicate ſubject, and too many conditions might defeat 
5 one great object of the law; but ſurely, upon the ſame 
7 principle that gaming to a certain extent, or giving a cer- . 
tain ſum of money to a daughter upon her marriage, 7 '; Jp pl 
be _ circumſtances which by the ſtatute exclude the bankrupt _ 
from all benefit under it; others ſtill more prevalent, i in that _ 
| line of life, n might be added. Were there more precaution . 
in that reſpect, 0 as to place in the ſituation of common 
inſolvents thoſe bankrupt traders who have been gui ity PO 
— certain mal- practices which admit of definition, ere i 
would not be ſo much room for the reflection, that the 
7 bankrupt law i is much leſs reſorted to for the benefit of _ 
creditors than for that of debtors—and men of integrity 
would be leſs frequently ſhocked at the unprincipled ar- 
rogance of thoſe ſtately bankrupts who are to be ſcen in all 
the public walks of trade, looking, down upon their indigent : 


: creditors, and e grown great by diſhoneſty, 


NOTE = 
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NOTE un, . 111. | CT 


7 T hat act of the Lonls AR hich: relates; to "the dic. 
3 e of the priſoner, after having directed the manner of 
his being brought up, the oath he 1s to take, and the aflign- 
mauent and conveyance he is to execute in fayour of his 
TR _ creditors, proceeds (ſection 1 3) in theſe words: « And 
ow 1 upon every ſuch aſſignment and conveyance being exe- 2 
s cuted by any ſuch priſoner or priſoners, he, ſhe, or they 
0 ſhall be diſcharged out of cuſtody by rule or order 
: Ko ſuch court, which ſhall be petitioned. by any ſuch | 
2. „ priſoner; and ſuch rule or order being produced to, and 
a copy thereof being left with, any ſuch ſheriff, gle, 5 
F keeper of any priſon as aforeſaid, ſhall be a ſufficient 
4 warrant to him to diſcharge and ſet at liberty forthwith _ 
every ſuch priſoner and priſoners, who ſhall be ordered mm.” 
* aforeſaid to be diſcharged, without taking any fee, or 
« detaining him, her, or them, in reſpect of any e 
«of any ſuch ſheriff, warden, marſhal, gaoler, or keeper, 
e Foy or in reſpect of chamber rent or lodging, or other- 
e wiſe, or for or in reſpect of any fees theretofore claim. _ 
& ed or due to any ſuch ſheriff, &c. or any employed by. 
Sor under him or them; and no ſuch ſheriff, Kc. ſhall. 
h < afterwards be liable to any action of eſcape, or other A 
se or information on that account, or for what he ſhall do 
e in purſuance of this act; and the perſon or perſons to 
«whom the eſtate and effects of any ſuch priſoner or 
© priſoners ſhall be afligned and conveyed, ſhall, with - 
“. convenient ſpeed, ſell and diſpoſe of the eſtates and effects 
ee of every ſuch priſoner which ſhall be ſo aſſigned „ 
8 conveyed; and ſhall divide the nett produce of all ſuch . 
s eſtates and effects among the creditors of every ſuch pri 25 
5 ener and ene, if more than one, who ſhall have\ 
PR "6: * charged 
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@ charged every ſuch priſoner i in execution, before the time of 


8 ſuch priſoner's petition ts be 7 ſcharged Hall have been pre- 


0 ſented, rateably and in proportion to their reſpective 
« debts; but in caſe the perſon or perſons at whoſe ſuit 
| « any ſuch priſoner or priſoners ſtood charged | in execution 5 : 
| « as aforeſaid ſhall not be ſatisfied with the truth of any 
e * s cath ; and ſhall either perſonally, or by his, 


s her, or their attorney, if he, ſhe, or they cannot per- | 
PW ſonally attend, and proof ſhall be made thereof to the 
1 440 ſatisfaction of any ſuch court as aforeſaid, deſire further 5 


contained therein, any ſuch court may remand any fuch 


A priſoner or priſoners, and dire him, her, or them, an 4 


OP «the. pet Jon or pe? ens di iſatisfied as aforeſaid with ſuch oath, - 


is 


0 Kt appear either i in perſon, or by his, her, or their attorney, Ow 
. gy ſome other day, to be appointed by ſuch ſaid court, 
s ſome time at furtheſt within the firſt week of the term} 
M0 next following the time of ſuch examination, but ſooner DS fo 
de if any ſuch court ſhall ſo think fit; and all objections „ 


time to inform him, her, or themſelves, of the matters I 


which ſhall be made as to the inſuffciency i in point of - 


En effects, ſhall be only made the firſt time any ſuch pri- 
« ſoner ſhall be brought up; and if at ſuch ſecond day 


which ſhall be appointed the creditor or creditors diſſa- 1 
4 tisfied with ſuch oath ſhall make default in appearing, | 


. either i in perſon, or by his, her, or their attorney; „ EL. 
« caſe he, ſhe, or they ſhall appear, if he, ſbe, or thy _ 
«ſhall be unable to di iſcover any eflate or effetts of the priſon 5 
5 omitted i in the account ſet forth in ſuch. his or her Petition, 5 


e then and in any ſuch caſe ſuch court ſhall, by rule or 1 


F order thereof, immediately ce the faid priſoner or pri- 5 


& cuting ſuch aſſignment and conveyance of his or her eſtates 


ED of priſoners eſtates and effects are hereinbefore directed 


1 25 to be ny UNLESS fuch crediter or creditors who ſhall 


« ave 3 


form againſt any priſoner” s {ſchedule of his eſtates and ” 


| Joners | to be diſcharged, upon ſuch pr 4foner or prifoners exe- ne 


and eſfecis in manner as aſſignments and conveyances _ 


as: APPENDIX. 
9 habe charged any fuch prijmner i in execution as aferiſait, Td 
ec þjs, her, or their executors or admini ar ators, DOTH OR Do 
4 IVSI8 UPON SUCH PRISONER OR PRISONERS BE- 
ING *DETATNED IN PRISON; and ſhall agree, by wri- 
| . * ing ſigned with bie, ber, or their name or names, mark Ns 
e -, "I marks, or under the hand of his, her, or their attor- . 
« ney, in caſe any ſuch creditor or creditors, his, her, or 
« their executors or adminiſti rators, ſhall be out of England, 
= « to pay and allny weekly a fum mt exceeding two Hillings 8 
8 and four pence, as any fuch court fhall think fit, unto the ES 2 
4 f priſoner, to be paid every Mondey in every week, 2 = 
. long as any fuch priſoner ſhall continue in priſon in erecu. 9 
& cution at the e ſuit of anyſuch creditor or creditors ; and in every 
5 : ä cc fuch caſe every fuch pr fene: r and priſoners hall be remanded 5 
1 back to the priſe n or gaol from whence he, he, or they Was or 
« were 52 brought up, there to continue in execttion ; 3 but if s — 
e e ee failure ſhall at any time be made in the payment o | 
> the weekly ſum which ſhall be ordered by any ſuch court 1 
. to be paid to any ſuch priſoner, ſuch priſoner, upon 1 
1 « plication in term time to the court where the ſuit in 1 
55 which any ſuch priſoner ſhall be charged in execution 
. was commenced or ſhall have been bind on, or in the © | 
2M priſon of which court any ſuch priſoner ſhall ſtand com- . 
* mitted on any habeas corpus, or in vacation time to any 
. judge of any ſuch court, may, by the order of any ſuch 
„ court or judge, be diſcharged out of cuſtody on every 
«ſuch execution, proof being made before ſuch court or 7 5 
judge on oath of the non- payment for any week of the 8 
« ſum of | money ordered and agreed to be weekly T 
“ paid; but every ſuch priſoner and priſoners, before 
„ he, ſhe, or they ſhall be ſo diſcharged out of cuſ- Ns 
«* tody by any ſuch rule or order, ſhall execute an aſſign- 
e ment and conveyance of his, her, or their eſtates and 5 
A effects in manner hereinbefore directed: and if any 
„ priſoner who ſhall petition. or apply for his, her, ot 
« their ene under this act, ſhall refuſe to take the 3 
6 i Cy „„ < faid 


= « in execution. 


e "ox 


BY « ſaid oath tienibefore dire Sed to be hes, or taking 
the ſame, ſhall afterwards be detected before any ſuch = 
( court or judge of falſity therein, or ſhall refuſe to exe= 
s cute ſuch aſſignment and conveyance of his, her, o ae 
| C. eſtates and effects as aforeſaid, as hereinbefore is requir- 1 
BR ed to be made by him, her, or them reſpectively, he, 5 0 DR 
| « ſhe, or they ſhall be. preſently remanded and continue | 
= Sect. 14. Provided always, and be 

| "Mm it further enacted, That when more creditors than one 
= oe ſhall charge any priſoner or priſoners i in execution, and 
Bs hall defire to have fuch priſoner or priſoners detained i in priſon, 


“ each and every ſuch creditor and creditors ſhall only re- 


. ſpectively pay ſuch weekly ſum of money, not exceeding T5 
e one ſhilling and fix pence a week, on every Monday in 

« every week, to or for ſuch. reſpective priſoner, as W 
cc court before whom any ſuch priſoner or priſoners hall Fn 
e be brought up to be diſcharged, ſhall at the time of his, 
F her, or their being remanded, on ſuch note for the pay- _ 
ment of the weekly ſum ordered to be uu being given, : 


ec direct or appoint.“ 36 


The reſt of the act is "akin up with the pr oceedings - 
+ appointed to be followed for diſpoſing « of the inſolvent? s e- | 
fects, and diſtributing the produce among the creditors : 
. purpoſes which cannot in any caſe be ee without 
- "the: neceflity of many and very complicated proceedings; 
and yet it can hardly be ſuppoſed that there are many im- 
priſoned inſolvents under the deſcription of this act whoſe 5 
8 effects amount to any thing upon vrhich thoſe proviſions 


- can operate, But it is impoſſible to draw a line, Laws 


which aim, with minute and trivial attentions, to accom- 1 
pliſh too much, ſoon end in nothing. In many caſes it 
e ſeems impoſſible to obſerve them, and therefore they come 


to be e in afl. 


NOTE? 


"= GR TEEDER 


NOTE ah . 113. 
fa May 1773. a biet was inſtituted for the relief 5 1 


285 diſcharge of unfortunate perſons impriſoned for ſmall debts 
throughout England. Lord Romney was preſident; A 
Lord Viſcount Beauchamp, Lord Chief Baron Smythe, 

Mr. Juſtice Nares, and John Thornton, Eſq; were vice= | 


preſidents. They had before received benefactions, and | | 
ac acted upon the plan then adopted; fo that they began, as 
regular ſociety, with a report of proceedings during the | 


: courſe of no more than fifteen months preceding, which can= _ 


Ss not but appear extremely ſtriking. They had, with only 4 


> + 2892. 195. 44. diſcharged no fewer than 986 priſoners, 5 
Who had 566 wives and 2389 children; that is, they hal 


| = the courſe of fifteen months relieved from a ſtate of miſery f 
=; very near four thouſand perſons; the greater number | 
- "whom were manuſatturers, ſeamen, and labourers. 1 


5 This 1 is a remarkable fact, which can hardly fa 801 to pro- e 
1 duce a very ſtrong impreſſion on every reflecting mind. 1 
The ſociety went on, and ſtill proceed with equal ſucceſs en 


1 effect. They publiſh annually a ſtatement of their. 


proceedings; ; and the following extract from their A ; 

year's account may be confidered. not ouly. as curious, but . 
extremely pertinent to'the preſent uber. 
Ihe account was ſigned by the members "reſent 1 at t their „ 
- general court, held the 5th of May 1790, and the follow- - 


= ing perſons are there mentioned as forming that court: Es 
Ne The Right Hon. Lord Romney, Frgdnt. e 
55 The Right Hon. Earl Radnor, . . 
The Right Hon. Lord Viſcount Beauchamp, f Vice. 55 
The Hon. Philip Puſey, : 
5 Charles Middleton, Bart. 
James Neild, Eſq; e | 
Sir Joſeph Andrews, Bart == — 
Rey. John Hunt, e, ne 
8 | VCC 


ay dents. . 


2. he. £7 


APPENDIX, 


8 Rev. John Grindley, | On 
SQGrauſtavus Adolphus Kempenfelt, rah . 
William Townſend, Ela e 
e ons Joſeph Waring, Eſq; = 
Frederick Mathew, E ne, 
JIJoſiah Dornford, Efq; LEN 
Mlr. Thomas Dawes, 
Ru 0 Mr. Samuel Welehman, 
Mr. Charles Steuart, 
. Graſſwell, Secretary. e nt. 
1 er the following intereſting v view of the pro- VV } 
credings from the banda: 5 „ 


; — N of debtors ” 5 1 | 8 . | = 7 0 
WY diſcharged. . 3 "Pp WET * ö 


193 


1779 — 811 


. 1780o— 628 — 

1781— 321 
„ 9 

95, 4% 


1724 
—. 1842 
1729 
1764 
. 
= 1288 
_ 
i 
4141 1 
990 
90 
715 5 
7490 
1566 
— 1026 


From 1772 to 1774—1722 for the Gris of 422 * 5 
17775 996 —— 
1776. 73 
„ 77 
| 3 779. 


15 
19 


— 
jj 1 


. 


N —who b 7112 V : — 
; and 21531 children, es 5 3 
— — = Perſons | ) 5 
=$01862 immediately C 2563 4 21 
| benefited, for 3 „ 


——— 3 0. That 


* OO APPENDIX: 


That upwards of forty thouſand perſons ſhould have been 
level at the expence of little more, upon the average, 5 


dlhan forty /oillings each debtor, and not above thin 
Dhpollings (as the account ſtates) for each individual of the 


families belonging to the debtors releaſed, is a fact which 
warrants many inferences. But in order to give it its ; 
proper weight, ſome particulars, from the 8 8 pan. 


— minutes, muſt be ſtated. 


7 They compound the debt; ad ths bigheſt PORTO = 
” for any one debt is ten pounds. They give many inftances |} 


ES - perſons who had never been ſuſpected or accuſed of any „ 
nc of diſhoneſty, and had nevertheleſs lain for years in” 7 
priſon for a ſum which they were able, according to theſe. 9 OY 

5 rules, to compound for ten pounds. One inſtance 1 


be mentioned to ſhew the extreme folly as well as cruelty _ 
of ſuch conduct. A young man who had an employment 


in one of the public offices, with a wife and five children, 
1 having been unable to diſcharge ſome demands „„ 
. ſupport of his family, was arreſted and detained in priſon „ 
fer ſeveral ſums, amounting altogether to little more tan 


3 aà hundred pounds. He loſt his employment; his ſituation. 


was hopeleſs; his family deſtitute; and his petty debts were 
| of courſe irrecoverably loſt yet his creditors were ' TL 


| keeping him in gaol, when the ſociety interpoſed. He had 


been a priſoner for fifteen months, and they releaſed him] 
1 for fix pounds Such caſes require no commentary. „„ 
To ſhew that they do not proceed blindly, and without 5 
1 proper enquiries, it is one of their rules « that each peti :. 


4 tioner ſhall be obliged to name two reputable houſe- = - 


1 M keepers as vouchers for his integrity, ſobriety, and in- 


6 duſtry; to whom the ſociety conſtantly refer their en- 


SO quiries, and bythis means preclude almoſt the poſl bility of 4 


1 impoſition,” And * any attempt to impoſe onthe ſociety _ 7 


ein any particular will Prevent the petitioner” 'Y being : 
et relieved.” “ . 


* heir leading ral with regard to the objects @ their. _ 


charity . 
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N e i is in the following Words: « That ſuch debtors 
| © ſhall have the preference as are moſt aged or like 3. 
4 have the largeſt families unprovided for; are the moſt 

(e likely to be uſeful to the community, and appear to have 
c Toft their liberty by unavoidable. misfortunes; at * 


N not by fraud, vice, or extravagance.” 


The ſociety extend in particular weir bounty" to al „ 


8 pn gaols, where, to uſe their own words (and thay - 
| ſpeak from experience) «a priſoner i is frequently confined 
d ata diſtance of eighteen or twenty miles from his place 
hp of abode. The creditor, for want of 1 importunity, mw - 
e him; and the miſerable being himſelf can receive no 
3 « „ relief from his family e or his friends,” N 8 


10 thoſe who think ghely of of the e erben 


5 _ the preſent laws of civil impriſonment, as tending to 
TO deprive the country of many uſeful hands, and to load mul- = 
titudes with unmerited and unavailing diſtreſs, this note is 

directed. Facts atteſted by ſuch men as are at the head . 


this ſociety, ſuperſede the neceſſity of innumerable caſes 
which might be ſtated to the ſame purpoſe; and afford the 


3 beſt poſſible evidence that thouſands of unfortunate families 


are irretrievably ruined. by the regular operation of laws 


8 which) were intended for the purpoſes of e 1 


NOTE KK, . 


| Ie: is [hat a few" years Co the 1 was s thus juſtly | 
and rationally ſettled—for it was formerly held, that a 
_ plaintiff who reſided in a foreign country, or ans the 


reach of the laws of England, could not be obliged to e 
ecurity for eventyal coſts. In Michaelmas term 1774, iu 
the caſe of Nundcomar v. Burdett, where the plaintiff reſided at 


- Callutee, in the e EA. Indies, a niotion was made by Mr. 


Hillen 5 | 


ER. * N E N D I = 8 
| = Willes, « on the part of the defendant, to ſlay proceedings WO 
till ſecurity ſhould be given for eventual coſts, and (in the 5 
abſence of Lord Mansfield) the motion received this an 5 
ſpwer from Mr, Juſtice Aſtor : « It is every day refuſed—T 
0 have many notes of its being ſo,”  Cowper, 1 58.—And 1 | 
there are indeed in the books many ſuch caſes. But a = 
ſimilar motion haring been made in the caſe of a plaintiif _ 
1 reſiding i in Georgia, in North America, and oppoſed upon 3 
thoſe former caſes, the court granted the rule; and Mr. * 
- - Juſtice Buller expreſſed himſelf thus: : « There have been 
7 4 ſeveral late caſes to the contrary; and for this reaſon, = 
fl * that if a verdict be given ag gainſt the plaintiff, he is not 1 
e within the reach of our law, ſo as to have proceſs ſerved _ | 
4. upon him for the coſts,” 1 Term Reports, 267.,—And _ 
the law upon this point of practice was fully and com- 
5 prehenſively ſtated by the ſame learned judge, in a caſe o ß 
EP ejectment, as follows: « There are only three inſtances : 
i in which the court will interfere on behalf ofa defendant 
“ to oblige the. plaintiff t to give ſecurity for coſts. „ 
44 firſt is, when an infant ſues, the court will oblige the ö 
Wo” arobeis amy, or guardian, or attorney, to give ſecurity 1 
« for the coſts: 2dly, hen the plaintifF refides abroad, in | 
« which caſe the court will ſtay the proceedings flee: 
« curity is giv en for the coſts: and, 3dly, Where there 1 
d has been a former ejectment; 3 but there the rule is to 
„ & ſlay the proceedings in the ſecond ejectment till the 5 
. coſts of the former are paid, and till ſecurity is given for 5 
8 * the coſts of the ſecond,” —1 Term Reports, 49k. _ - 
To extend the application of the principle upon which 
ET "tis practice proceeds, by empowering the courts, wen 
5 | defendants are impriſoned, to require of plaintiffs, in cer-= 
— r circumſtances, ſecurity for eventual damages as well 
3 , coſts, is one of the objects of chat yur dad the plan to . 
=; Wich this 1 note refers, 1 . 1 
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